TEACHER GUIDE: United States v. Virginia, 518 U.S. 515 (1996)
LEGAL BACKGROUND: 
In United States v. Virginia, the Supreme Court considered whether the all-male admissions policy of the Virginia Military Institute was consistent with the Equal Protection Clause of the Fourteenth Amendment. Single-sex public colleges had largely vanished by the mid-1990s, with only two all-male institutions remaining: the Citadel in South Carolina, and VMI, both of which are state-funded colleges with an emphasis on military training.
In an earlier case, Mississippi University for Women v. Hogan, 458 U.S. 718 (1982), the Court ruled that a public women’s nursing school could not deny admission to a male applicant based on his sex. Applying an “intermediate” level of scrutiny (as it had done in cases of gender discrimination since the early 1970s), the Court found that the state had not provided an “exceedingly persuasive justification” for its policy of excluding men. 

This case presents a superb opportunity to deal with the question of how the Equal Protection Clause should be applied to gender-based classifications. In prior cases, the Court had dealt with gender discrimination in a variety of contexts and established an “intermediate” standard of review that required a government entity to establish that any gender-based classification serves an “important governmental objective” or, as in Hogan, has an “exceedingly persuasive justification.” VMI is an excellent opportunity to explore what that standard means. Is it functionally the same as “strict scrutiny,” or is the standard less exacting? 
DOCUMENTARY OVERVIEW:
The documentary, a transcript of which is available on the Voices of Law website, consists of interviews with the following people involved with the case:

· General John Knapp: Former Superintendent, Virginia Military Institute

· D. Judith Keith: Attorney, United States Department of Justice

· Joseph Spivey: Former President, VMI Board of Visitors

· Marcia Greenberger: Attorney, National Women’s Law Center
· Judge Jackson Kiser: U.S. District Court for the Western District of Virginia

· General Josiah Bunting: Former Superintendent, VMI
· General Norman “Mike” Bissell: Former Commandant of Cadets, VMI

· Richard Richardson: Expert on education and witness for VMI 
· Clifton Conrad: Expert on education and witness for DOJ

· Frank Brewer: Expert on facilities and witness for DOJ

· Judge Paul Niemeyer: U.S. Court of Appeals for the Fourth Circuit

· Cynthia Tyson: Former President, Mary Baldwin College
A word of explanation on why these particular individuals were interviewed for the documentary. VMI presented several fact witnesses and experts at trial. The main fact witnesses to explain the adversative system used by VMI were General Knapp, then Superintendent at the School, and General Bissell, who was at the time the Commandant of Cadets. VMI also presented the testimony of alumnus Joseph Spivey, who was the head of the VMI Board of Visitors. Unlike other universities where the faculty is the governing authority, at VMI the state-appointed Board of Visitors was the governing body. The main expert witnesses for VMI were General Josiah Bunting (who after the first trial became the new Superintendent at VMI) and Dr. Richard Richardson, a noted expert in education. (Another of the experts was Harvard Professor David Riesman, who died a few years after the Supreme Court decided the case.) On the Department of Justice side, Judith Keith was the lead trial attorney. The DOJ’s main expert was Dr. Clifton Conrad, also a noted educational expert. They also presented the testimony of Frank Brewer relating to how VMI could change its facilities. Accordingly, we have essentially recreated the main evidence presented at the trial (which of course comprised the record before the Supreme Court).

Also included are the two judges (District Court Judge Jackson Kiser and Fourth Circuit Judge Paul Niemeyer) who wrote the opinions in the VMI case that were reviewed by the Supreme Court. We interviewed Marcia Greenberger, head of the National Women’s Law Center; women’s advocacy groups were active in the VMI case from the beginning, and filed amicus briefs in the Fourth Circuit long before the Supreme Court decided to review the issue. As such, having their perspectives included was important. We also present the testimony of Cynthia Tyson, who was the President at nearby Mary Baldwin College and was primarily responsible for developing the VWIL (Virginia Women’s Institute for Leadership), which was offered by Virginia as a comparable “all-women” alternative to VMI.

There are two companion pieces with the main documentary. We interviewed Shannon Faulkner, who was the plaintiff in a highly publicized lawsuit against the Citadel in South Carolina. (The VMI case did not have an individual woman plaintiff; the case began with an anonymous letter to the Department of Justice and VMI did not insist on finding out the identity of that individual.) We created a stand-alone “party narrative” that just concerns Ms. Faulkner and her ordeal in filing suit against the Citadel and is a much more personal account of her experience. Although the Citadel and VMI cases were being litigated at generally the same time (both in the Fourth Circuit), the VMI case was always the lead case, and of course was the case that went to the Supreme Court.

We also have prepared a lengthy “Aftermath” video. Students are justifiably interested in “what happened to VMI” after the Supreme Court found its all-male requirement unconstitutional. In the Aftermath, we include discussion of the co-education process by Professor Laura Brodie, who wrote an excellent book on the first year of co-education. The documentary traces some of VMI’s challenges and successes and provides the reflections of the main participants (most of whom still believe that VMI should not have been required to co-educate). 
Part 1 (beginning to 5:05): VMI’s history and the challenge from the DOJ
General Knapp describes VMI’s mission and history, including the school’s role in the Civil War. Knapp and Spivey discuss the school’s decision to remain all-male in the 1980s; Keith recalls the Department of Justice’s investigation into VMI’s admissions policy beginning in 1989, and Spivey discusses VMI’s decision to resist coeducation and pursue litigation.
Part 2 (5:05 to 11:44): Understanding the “rat line”
Bunting, Spivey, Knapp, and Bissell vividly describe the rigorous first-year experience at VMI, known as the “rat line.” The year begins when “rats” have their heads shaved and culminates with the physical challenge of “breakout.”
Part 3 (11:44 to 18:33): Expert perspectives
Expert witnesses Richardson, Conrad, and Brewer recount their testimony in the case. Richardson and Conrad debate the appropriateness of VMI’s “adversative” system for a coeducational environment, while Brewer describes the physical alterations that would be necessary to adapt the campus for the admission of women. Greenberger argues that VMI’s defense of its all-male system is based on outdated gender stereotypes.
Part 4 (18:33 to 24:28): On appeal – the VWIL plan
VMI prevails in the District Court; on appeal, the Fourth Circuit finds VMI’s policy unconstitutional and proposes three remedial alternatives. VMI decides to work with Mary Baldwin College to create a parallel military-style leadership program for women known as the Virginia Women’s Institute for Leadership. Tyson and Bissell recall VWIL’s initial development and attributes, while Conrad and Keith argue that VWIL is inferior to VMI and thus not a comparable opportunity for women. The Fourth Circuit approves the VWIL plan, and the case is granted review in the Supreme Court.
SUGGESTED APPROACHES TO USING THE DOCUMENTARY:
Two simple approaches to using the documentary are to show the entire case video in class or to assign students to watch it outside of class. The documentary concludes when the Supreme Court grants review, leaving discussion of the Court’s opinion for the classroom; we have found that the documentary is most effective when viewed before reading the opinion, because students are better prepared to analyze and discuss the factual setting and the legal issues in the case when they have heard from the parties involved. 
For this documentary, we have created two different versions: a “long” and “short” version. The short version glosses over some of the legal context of the case and focuses more on the factual elements of VMI’s unique education system. Depending on how much focus you have on the case, this provides an option. 
Many students would benefit by watching the documentary especially as it describes, and more importantly shows, the “rat line.” Very few students will have had any occasion to see inside the Barracks or have any familiarity with the VMI system. It is intense and quite different from any educational system with which most students will have any familiarity. 
If you want to show excerpts in class, the most useful would be Part 2 (detailing the “rat line”). Also useful is Part 3 where the main educational experts explain the system. It was this expert perspective on the situation that was persuasive to the lower court judges. 
Depending on how you treat the case, you may or may not choose to show Part 4. In light of the Fourth Circuit’s initial decision, VMI worked with a local women’s college to develop what it hoped would be a “comparable” plan. Part 4 is an explanation of the VWIL program. If you discuss this aspect of the case, Part 4 will provide an excellent description and depiction of VWIL. 
In discussing the case, students will be much more able (and much more interested) in discussing what really was the justification being offered by VMI. Was it based on unjustified stereotypes about women? Another important question that was at the heart of the legal disagreement was how much the VMI system would need to change to accommodate women. In the view of those at VMI, even seemingly minor changes fundamentally altered the “rat line.” In the DOJ’s view (and the amicus), the changes were minor accommodations well worth the minor impact on the rat line. This is a critically important question and one that students will be better able to discuss intelligently after having watched the documentary. 
If you cover the VWIL “comparable” institution issue, the students who have watched Part IV will have much to discuss. In many ways, it is impossible to create a “comparable” institution out of whole cloth. How could it possibly match the 150-year experience of VMI? But was VWIL really a “pale shadow” of VMI, as Justice Ginsburg labeled it? (Today, VWIL is still in operation and in some ways outperforming VMI in terms of educating women for service in the military.) So, is the point that there is no such thing, and the decision basically says that no single-sex educational programs can be publicly supported? That is the issue for today, for while many educators and experts are recommending same-sex education, there is a serious question as to whether such programs would pass constitutional muster. 
