STUDENT VIEWING GUIDE:  Romer v. Evans
LEGAL BACKGROUND
 SEQ CHAPTER \h \r 1Homosexuality has long been a controversial political issue in the United States. Until recently, homosexual conduct was criminal in many states and discrimination in employment and housing was routine. Recent Supreme Court and state court cases have considered the question of what rights gay people have under the federal and state constitutions. The results have polarized the country and turned gay rights into a powerful political and moral issue. To what extent should sexual orientation be treated like gender or race under the Constitution? What should be the proper role of courts with regard to such divisive issues? Should court rulings reflect public opinion or be impervious to public opinion?

Prior to Romer v. Evans, the Supreme Court had declined to treat homosexuals as a suspect class triggering heightened scrutiny under the Fourteenth Amendment. Most recently, the Court had held in Bowers v. Hardwick, 478 U.S. 186 (1986), that there was no fundamental right to engage in homosexual sodomy under the Constitution. The Court upheld Georgia’s sodomy law, finding that the state had a rational basis for enacting the law: “the presumed belief of a majority of the electorate in Georgia that homosexual sodomy is immoral and unacceptable.”

FACTUAL SETTING  
The facts of the case are fully set forth in the documentary. Responding to local laws that extended anti-discrimination protections to sexual orientation, a Colorado Springs-based group called Colorado for Family Values drafted an amendment to the state constitution that would repeal all such existing laws and prevent new ones from being enacted. They obtained enough petition signatures to have the amendment put on the November 1992 ballot, and the measure, known as Amendment 2, passed. 
As you watch the documentary, consider the following questions:

Q.1. How did Romer’s view of homosexuality evolve?
In many respects, Colorado for Family Values was a grassroots movement that was able to place a controversial issue on the forefront of the political scene in Colorado.  

Q.2. What do you think motivated the members of Colorado for Family Values to take the step of drafting a constitutional amendment?
Q.3. Why did they adopt the slogan “no special rights”? Do you think it was an effective slogan?
In the November election, Amendment 2 passed by a comfortable margin (during the same election in which liberal Democratic Bill Clinton was elected President).  
Q.4. Why do you think that Colorado voters passed Amendment 2? 
LEGAL ISSUES
As you watch the story unfold, think about what elements may be legally significant. Opponents of Amendment 2 retained Jean Dubofsky, former Justice of the Colorado Supreme Court, filed a lawsuit on behalf of several gay Coloradans challenging it as a violation of the 14th Amendment’s guarantee of equal protection.  One of the main plaintiffs was Denver police officer Angela Romero.  

Q.5. Why did Mary Celeste ask Angela Romero to be a plaintiff?

Q.6. Why was the nature of the challenged that Dubofsky faced in developing a legal theory for the case?

Dubofsky focused much of her argument on a newsletter prepared by Colorado for Family values that was sent to voters immediately before the election.(LINK TO NEWSLETTER)  Dubofsky thought that the newsletter demonstrated the hatred and prejudice that informed Amendment 2’s backers.  
Q.7. What in your view should be the legal significance of the CFV’s newsletter?

Many expert witnesses testified for both sides at trial about the history of homosexuality and discrimination against gays, as well as the possible genetic origin of homosexuality. The trial judge ruled for the plaintiffs, and the Colorado Supreme Court affirmed, holding that Amendment 2 denied gays the fundamental right to participate in the political process.
Q.8. After listening to both Dubofsky and Tymkovich, what should a court conclude about the “motive” of the Colorado voters?  Should that be considered in assessing the constitutionality of Amendment 2? 
