STUDENT VIEWING GUIDE: Locke v. Davey, 540 U.S. 712 (2004)
LEGAL BACKGROUND

Locke v. Davey tested the constitutionality of so-called “Blaine amendments,” included in many state constitutions, including Washington’s, as a condition for statehood. Such amendments bar the use of public funding for religious education. 

This case followed closely on Zelman v. Simmons-Harris, 536 U.S. 639 (2002), a case that upheld the constitutionality of a Cleveland school voucher system that permitted parents to use the vouchers at religious schools. In a 5-4 decision, the Court held in Zelman that because the city provided the money directly to parents and not to schools, the use of the funds to pay for religious school tuition represented a truly private choice, and not a government endorsement of religion.

FACTUAL SETTING  
The facts of the case are simple, and fully set forth in the documentary. Joshua Davey was awarded a Promise Scholarship to attend Northwest College, a Christian school near Seattle. The Promise Scholarship program had been initiated by Washington Governor Gary Locke to help lower- and middle-income students attend college. After declaring his major in Pastoral Ministries, Davey learned from school officials that his state scholarship money could not be used to study religion from a devotional perspective because of an amendment to the Washington constitution that prohibited state money from being used to fund religious education. He sued the state, claiming that to exclude only religious education from state funding violated his First Amendment right to free expression of religion.

Q.1. How would you have felt in Davey’s place? How would you have responded to the news that state scholarship money could not be used to fund the area of study you had chosen?

Q.2. Davey could have used the Promise Scholarship if he had changed his major on paper. Why did he choose not to do that? Do you think it was fair of the state to make him choose?
LEGAL ISSUES
As you watch the story unfold, think about what elements may be legally significant. The First Amendment’s two different provisions for religion – the Establishment Clause and the Free Expression Clause – are often in tension; consider how they intersect in this case.

Q.3. What was the original purpose of the Blaine Amendment in the Washington Constitution? How do the state’s lawyers justify it?
Davey’s case followed a 2002 case, Zelman v. Simmons-Harris, which upheld the use of government-issued school vouchers to pay for parochial schools because individual parents, and not the city, made the choice to use the money for religious education.

Q.4. In this case, who made the choice as to where to use the Promise Scholarship money?

Q.5. Under the Establishment Clause, do you think the state could provide scholarship money directly to religious schools?

Davey argues that the state has barred him from expressing his religious beliefs through his chosen course of study, while the state responds that it is merely declining to fund his religious education and not preventing him from pursuing it.

Q.6. Do you think that by denying him the Promise Scholarship money, the state requires Davey to choose between his religious beliefs and a government benefit? 
Q.7. Why is the scholarship money available to study comparative religion or the history of religion but not religion from a devotional perspective?

