Teacher’s Guide: Stenberg v. Carhart
LEGAL BACKGROUND: 

 SEQ CHAPTER \h \r 1In Planned Parenthood of SE Pennsylvania v. Casey, 505 U.S. 833 (1992), the Supreme Court reaffirmed the basic holding of Roe v. Wade, 410 U.S. 113 (1973), that the Constitution protects a woman’s right to have an abortion before a fetus is viable, but the opinion made it clear that states have broad latitude in regulating how and when abortions can be performed. The Court established a new test in the place of Roe’s trimester framework: whether a regulation imposes an “undue burden” on a woman’s right to seek an abortion before viability. Using that test, the Court upheld all of the abortion restrictions that Pennsylvania had enacted with the exception of a requirement that a married woman notify her husband before obtaining an abortion.

In the years that followed Casey, state governments and pro-life advocacy groups looked for ways to limit abortions that would be approved by the Supreme Court. One measure that was enacted in several states was a ban on so-called “partial-birth” abortions, in which a fetus was killed after it had been partially removed from the woman’s womb. In Stenberg v. Carhart, a Nebraska abortion provider challenged such a law as an “undue burden” on a woman’s right to an abortion.  

DOCUMENTARY OVERVIEW:
The documentary, a transcript of which is available on the Voices of Law website, consists of interviews with the following people involved with the case:

· Steven Grasz: Former Nebraska Deputy Attorney General
· Leroy Carhart: Plaintiff
· Julie Schmit-Albin: Executive Director, Nebraska Right to Life
· Timothy Butz: Former Director, Nebraska ACLU
· Don Stenberg: Former Nebraska Attorney General
· Ernie Chambers: Nebraska State Senator
· Priscilla Smith: Attorney for Dr. Carhart, Center for Reproductive Rights
· Richard Kopf: Federal Judge for the District of Nebraska
Part 1 (beginning to 6:03): The abortion debate in Nebraska and the Nebraska Partial Birth Abortion Ban Act
Julie Schmit-Albin and Timothy Butz frame the debate over abortion in Nebraska. Schmit-Albin, Don Stenberg, and Steven Grasz explain the origin and the purpose of the Nebraska Partial-Birth Abortion Ban Act, and Ernie Chambers articulates his opposition to it. The ban passes with only one “no” vote from Chambers.
Part 2 (6:03-9:04): Dr. Carhart’s background and practice
Dr. Carhart explains his views on abortion. He relates his experiences with the pro-life movement in Nebraska, including regular picketing of his clinic and a suspicious fire at his farm. He also describes being investigated by state officials and turning to the Center for Reproductive Law and Policy for legal help. He feels that his practice is threatened by the Partial-Birth Abortion Ban.

Part 3 (9:04-17:03): The lawsuit and the legal arguments
Soon after the ban is enacted, the Center for Reproductive Law and Policy files suit on behalf of Dr. Carhart seeking to enjoin enforcement of the statute. Lawyers for the state argue before Judge Kopf that Nebraska has an interest in preventing a particularly gruesome procedure, while lawyers for Dr. Carhart argue that the law is unconstitutionally vague and places an “undue burden” on a woman’s right to obtain an abortion. Judge Kopf grants a temporary restraining order; the case proceeds to trial, and both sides present their arguments. Dr. Carhart testifies as an expert on abortion procedures, and his testimony is given great weight by Judge Kopf, who rules in Dr. Carhart’s favor.
Part 4 (17:03-end):  Framing the issues for the Supreme Court

After losing in the Eighth Circuit, the state petitions the Supreme Court for review. The Court grants the petition, and the state prepares its arguments.
SUGGESTED APPROACHES TO USING THE DOCUMENTARY:
Two simple approaches to using the documentary are to show the entire case video in class or to assign students to watch it outside of class. The documentary concludes when the Supreme Court grants review, leaving discussion of the Court’s opinion for the classroom; we have found that the documentary is most effective when viewed before reading the opinion, because students are better prepared to analyze and discuss the factual setting and the legal issues in the case when they have heard from the parties involved.

Professors may also consider showing discrete sections of the video in class. For example, showing part 1 or part 2 in class – or both – establishes the factual context, including the political environment behind the enactment of the partial-birth abortion ban, and can help inform the discussion of the legal issues. This case involves complex legal arguments; Parts 3 and 4 may be shown on their own to flesh out the legal issues and reveal both the lawyers’ strategies in developing their arguments and Judge Kopf’s reactions to those arguments.

The case video is accompanied by a party narrative that tells the story of the case from the perspective of Dr. Carhart. The party narrative effectively illustrates Dr. Carhart’s history as an abortion provider in Nebraska as well as his experiences in the litigation of this case.
