Student Guide: Stenberg v. Carhart
LEGAL BACKGROUND

In Roe v. Wade, 410 U.S. 113 (1973), the Supreme Court held that the right of privacy that it had earlier found in the Constitution extended to a woman’s right to choose to have an abortion. The Court recognized that the right to an abortion was not an unlimited one, and created a trimester framework under which the state’s interest in protecting the life of the fetus increased as the pregnancy progressed. Following Roe, states adopted many limitations on the right to an abortion, including requirements that minors notify their parents before obtaining an abortion, mandatory waiting periods, and mandatory pre-abortion counseling.
 SEQ CHAPTER \h \r 1In Planned Parenthood of SE Pennsylvania v. Casey, 505 U.S. 833 (1992), the Supreme Court reaffirmed the basic holding of Roe v. Wade that the Constitution protects a woman’s right to have an abortion before a fetus is viable, but the opinion made it clear that states have broad latitude in regulating how and when abortions can be performed. The Court established a new test in the place of Roe’s trimester framework: whether a regulation imposes an “undue burden” on a woman’s right to seek an abortion before viability. Using that test, the Court upheld all of the abortion restrictions that Pennsylvania had enacted with the exception of a requirement that a married woman notify her husband before obtaining an abortion.

In the years that followed Casey, state governments and pro-life advocacy groups looked for ways to limit abortions that would be approved by the Supreme Court. One measure that was enacted in several states was a ban on so-called “partial-birth” abortions, in which a fetus was killed after it had been partially removed from the woman’s womb. In Stenberg v. Carhart, a Nebraska abortion provider challenged such a law as an “undue burden” on a woman’s right to an abortion.  

FACTUAL SETTING

The debate over abortion in Nebraska, as in other states, is deeply divided and emotional. In the documentary, Julie Schmit-Albin of Nebraska Right to Life and Timothy Butz of the Nebraska ACLU articulate the positions on either side.
Q.1.  How do the two sides of the abortion debate frame the issue differently?
The Nebraska statute was drafted by National Right to Life and introduced in several states, as well as in Congress. In Nebraska, the legislation’s only significant opposition came from Senator Ernie Chambers.

Q.2. Why was this statute successfully passed in Nebraska?

Q.3. How does Senator Chambers articulate his opposition to the law?

Dr. LeRoy Carhart challenged the statute in court with help from the Center for Reproductive Law and Policy. (A more in-depth interview with Dr. Carhart is in the Party Narrative.)
Q.4. Why do you think Dr. Carhart performs abortions?

Q.5. How does Dr. Carhart characterize his relationship with the state government and the anti-abortion movement?

LEGAL ISSUES

Priscilla Smith and Steven Grasz present the legal arguments on either side. The key issues were whether the Nebraska statute posed an “undue burden” on the right to an abortion, and whether the statute as worded could have been applied to a more common abortion procedure.
Q.6.  How do the two sides interpret the “undue burden” standard articulated in Casey? Based on their arguments, is the meaning of the standard clear?
Q.7.  Why does Smith argue that the statue is vaguely worded? What is the other side’s response?

Federal District Court Judge Richard Kopf had to weigh a great deal of medical testimony on either side. In the documentary, he explains his view of the trial proceedings and of the underlying legal issues. 
Q.8.  How does Judge Kopf view his role in the litigation?
Q.9.  How does Judge Kopf assess the credibility of the witnesses?
Q.9.  How does Judge Kopf weigh the evidence about whether this procedure is medically necessary?
Q.10.  Why does Judge Kopf think the statute is unconstitutionally vague?

