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1073 SUMMARY :

Petr claims his 1A rights were violated when
he was reprimanded for public comments made

criminal trial.

Prior to his client’s
I recommend CVSG.
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FACTS AND PROCEEDINGS BELOW:
etor

Petr’s client, the propri-
Of Western Vault Company in Las Vegas,
ﬁ’ Stealing money

was

indicted for
and drugs from a safe deposit box rented by under-
cover Las Vegas police officers.

publici ty about his

3714 35%9
14109 IN34dNS

Desiring to respond to adverse

studied the relevant ethical
rules and then held a press conference the day after the indict-
ment, 1

>
s
O
™
- At the press con- =
>
petr stated that he had evidence showing his client’s ]‘3
innocence, and Pportrayed his client a5 a police scapegoat. Petr ;;
" " . . .-U
ldentified a Particular police detective, who was a potential
trial witness, as the likely thief,
was a drug user.

and suggested the detective
Petr also Criticized the motives of other po-
tential witneases,

and stated that they were convicted drug deal-
€rs and money launderers.
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communication if t
know that

SCRL 177.(1)..

sumed to violate the rule ("

A statement referring to a criminal matter is pre-
effect")

including
"character, credibility, reputation or
criminal record of a party,

SUSpect 1n a criminal
Or witness," SCR 177(2)(a),

investigation




VAL

inal Case, "

SCR 177(2)(d).
harborn"

- SCR 177(3).

3114 3540
14100 IN34NS

The State Bar’s Southern Nevada Disciplinary Board found
that petr had violated the

portions of the rule prohibiting
Statements about the character, credibility, reputation or crimi- %E
nal record of a2 witness and statements €Xxpressing an opinion E
4 about the guilt or innocence of a defendant. The Board summarily Eﬂ
/f//i rejected petr’s constitutional arquments and recommended a pri- ?E

" ,ff vate reprimand. petr waived the confidentiality of the proceed-

V. 1Ngs and appealed to the Nev Sup Ct.
# Nev Sup Ct aff’qd-
v

In a disciplinary proceeding, the stand-
ard of proof is Clear and

convincing evidence. The Board’'s rec-
ommendations are Persuasive,

0661 L1
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its
Although the evidence demonstrates that there was no actu-
al prejudice in this case,

there was still a substantial likeli-
hood of such Prejudice when the

comments were made.
dealt exclusively with the Board’

[The ct
improper

S determination that petr made
comments concerning witnesses,




TIALL:

Petr’s

Constitutional challenges lack merit under

either the
federal Or state constitution.

3714 3540
14100 INIHdNS

44131 113ddY

indefinitely restrained from
giving a truthful report of his testimony.

[Citing cases]). The
Court has also Ooverturned state ethical restrictions

on attorney
advertising.

0661 L€

[Citing cases].

=
Petr is a reputable lawyer, whose %%
client had already been subjected to bagd publicity caused by
Publicly Leported police comments, Petr knew that the five ::
months between the Press conference and the scheduled trial, angd
the voir dire Process, could mitigate any perceived harm. The
Nev Sup Ct found no actual prejudice to the Proceedings in this
case, apparently confirming the accuracy of petr’s prior assess-
ment.

The timing of the disciplinary charge suggests selective
enforcement .

S. The feder-
Compare Hirschkqg V. Snead, 594 F.2d 356

(CA4 1979) (en banc) with Chicago Council of Lawyers wv.

Bauer,




disciplinary rule as outside the Scope of 1A protection.

Nevada
upheld a prior rule regulating a lawyer’s pretrial speech

re Raggio, 487 P.2d 499

(Nev LOFL) e

cases like ehis,

(1i) Federal and state cts apply a variety
of balancing tests. Some cts apply a "clear and present danger"
or "serious and imminent threat"

test, either of which focuses on
the

immediacy of harm. These tests

find their roots in the
Other cts apply a "substantial likeli-

hood of material Prejudice" (the

Court’s 1a jurisprudence.

Nev standard) or the

least
stringent

'reasonable likelihood"

of prejudice test. These lat-

ter standards focus on the foreseeable likelihood of prejudice, a
requirement which can be traced to this Court’s fair trial prece-

— — H__*%hm_a-

NNV
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e

dents. Ellmlnatlnn of a constitutional Lequirement of lmmediate
harm jig

tion,

"safe har-
"without elaboration" about
defense, "

"the information con-—
"n

r  and "that an investigation RS N
in Progress, including the general Scope of the investigation,
the st defense involved ang the
involved. "

identity of the pPersons
See SCR l77(3)(c)(l),(2),(3).

Petr
about the Permissible SCope of speech.

had to guess

For instance, the prohibi-
tion of obPinions about a clientr’g gu

1lt or innocence conflicts

"without elaboration" of
"the general nature of the claim or defen

Similarly, the ban
Oon statements relating to the Credibility of w

pend sthe People involved.
rules provide

The
insufficient notice of Proscribed conduct.

Mont Sup ct struck down DR7-107 on vagueness grounds,

The
Keller, 693 P.2d L2015 B 155vA (

Matter of
Mont 1984) ,

and Model Rule 3.6 Suf-

NNV

3714 340
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Sy

fers from the Same infirmities Further, the Nev rules impute a
forbidden intent baseqd on what counsel reasonably should know
The 1a may well

is often subject to vague or
conflicting professional standards,

codes and rules. These dif-

ferent and conflicting rules can be traced to the lack of clear
guidance from this Court.

1f the lawyer practices

There is a possibility of discrimina-

discretion.
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sheppard v.
which the

e 984N USRS (1966), in

Court reversed a conviction because of Pretrial public-
1ty and inviteg cts to adopt

n have developed divergent stand-
ards. (A) DR7-107 of the ABA Model code is jin effect in the
Majority of states and is commonly associated with a "reasonable
Probability" of Prejudice standard.

Its provisions are complex
and have denerated constitutional litigation. Two CAs have found
different Provisions of DR7-107

infirm,
differing grounds,

though they did so on
adding to the confusion.
Chicago Council of rLaw

Hirschkop,
vYers, supra.

supra;

(B) Rule 3.6 of the ABA Model
Rules adopts a "substantial likelihood" of

material"
though the original draft Proposed a stricter

prejudice
cest,

"serious and

standard. (C)
The ABA Standards for Criminal Justice, Standards Relating to
Falir Trial and Free Press adopts a "
test.

with three narrow eXxX—
ceptions,

Prohibit a government lawyer from

"engagling] in pub-
licity regarding a criminal investigation or proceeding ... until
after the announcement of a disposition of the case."

However,
the drafters intentianally excluded non-government lawyers,

ognizing the importance of lawyers’

1A rights to effective repre-
sentation of clients.

Resp: (1%

Petr seeks to relitigate factual issues decided
On questions of state law.

The attorney’s 1a rights must be

NNNHOYTE
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" il_l‘;'

old DR7-107. The "sub-

Oof material Prejudice test is designed to be
analogous to a

clear and Present danger"
has said that

standard. This Court

tion that wil} Protect their processes from prejudicial outside
interferences."

In re Richmond Newspapers v.
555 (1980).

In Middlesex County
Bar Ass’n, 457 Uit Sk

Virginia, 448 U.S.
Ethics Committee v.

Garden State

» the Court invoked the abstention
doctrine to prevent federal interference in a disciplinary hear-
ing

relating to an attorney’s extrajudicial

comments about a
pending criminal Cirdialss

noting that the state "has an extremely
important interest in maintaining and assuring the professional
conduct of the attorneys it licenses."

Petr’s argument that he
was speaking about police misconduct confuses the real

issue.
Petr's comments were Principally intended to preview petr’s up-

coming trial presentation and profess his client’s

lnnocence,
Petr was seeking fame and notoriety.

He has admitted he called
the conference to rebut

press coverage of his client.

Petr had
alternative means by which to complain about

police misconduct if
this had really been the motive for the press conference,

such as
the police department’s internal affairs division or the City

Council.

He could have waited until after the trial.

VAL
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2
7' (2) The Nev Sup Ct’'s dECiEiDn wag e cund.

i1 L B e with Other

—0) P

and does not con-

decisions. Especially after

ethical issues,

researching the

Petr should have known not to make vituperative
remarks that tend to Sway public opinion

While three different

3714 3540
14109 IN34dNS

The Hirschkop and
Chlcain Council of Lawyers cases involved DR7-107 rather than

Model Rule 3.6.

Both cases were on pre-enforcement review, which

. this Ct has discouraged, and thus there was no disciplinary hear-
ey / 4 ing to review

. -
I e

i, il

in either case. The result in this case is sup-

ported by In re John Zimmerman v. Board of Professional Responsi-
bility, 764 S.w.2d 757

E:I':l'!EJ.V'I'EIcIdV

e
- - -

(Tenn), cert.

denied, 109 S.Ct. 3160
(1989).

The alternative methods proposed by petr for protecting
fair trials would further overburden the cts. This rule is not
vague. "reasonably prudent person"

patterned after

It applies a

similar rule

0661 11

standard. A
Model Rule 3.6 has

been upheld
against constitutional challenge.

SNOINIO

In the Matter of Disciplinary
Proceedings Against Alan D. Eisenberg, 423 N.W.2d 867 (Wis 1988).

The disciplinary problems in this case did not arise from vague-
| ness or overbreadth, but rather from petr’s misapplication of the

rule and failure to distinguish advocacy from potentially preju-
dicial interference.

Petr’s research into his ethical responsi-
bilities was given mitigating effect in his light discipline.
Eisenberg in the Wisconsin case, by contrast, was suspended for

two years.
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4. DISCUSSION:

Petr

| 1S correct that CAd's decision in
Hirschkop conflicts wWith CA7’s decision

in Chicaﬂo Council of
Lawyers.

reasonable likelihood"

requirements,

CA4 held that DR7-107'g ™ tand
stand-
ard met constitutional while CA7 held that only

comments Osin " : . :
P 9 & "serious and imminent threat" could be pro-

3714 354
14N00 IN34ANS

scribed. '
ed Petr is also correct that the states use differing

The "reasonable likelihood" standard appears to derive
from Sheppard v.

Maxwell,

supra, 1n which the Court
remedial action where there was a

required

"reasonable likelihood" that

prejudicial publicity would prevent a fair trial. More stringent

standards, such as

44131 113ddV

"clear and present danger," or "serious and

imminent threat," derive from cases such as Bridges v. Califor-

nia, 314 U.S. 252, 262 (1941), which applied a "clear and present
danger"

0661 11

test to overturn contempt convictions based on out-of-

court publications concerning pending litigation. The Bridges

Court held that the fact statements had an "inherent tendency" or

SNOINID

"reasonable tendency" to interfere with the orderly administra-

tion of justice in a pending case would not suffice to sustain

the convictions under the

b/

"clear and present danger" standard.

The fact that an attorney has professional responsibilities not

imposed on ordinary citizens may further complicate the 1A analy-

sis. See In re Sawyer, 360 U.S. 622, 646-47 (1959) (Stewart, J.,

concurring; "Obedience to ethical precepts may require abstention

from what in other circumstances might be constitutionally pro-

tected speech.").

“"“’w"“m
*,.
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The extent ' ‘
to which pretrial comments by an attorney can be

regulated is '
an 1ssue that warrants review by this Court This

case may or m
Yy ay not be the appropriate vehicle. On the one hand,

this case i
involves speech at the core of 1A protection. Petr

apparen ici
PP tly had sufficient grounds for his allegations of police

3114 35%)
14109 IN34dNS

mi \
sconduct to raise a reasonable doubt in the minds of the jury.

Furt ]
her, it appears that petr’s comments were motivated by a

perception that adverse publicity, caused in part by published

police comments, would hamper his client’s defense. The parties

do not dispute that petr studied the relevant ethical proscrip-

tions prior to conducting the press conference. During the press

HH'IGWTEIddV

conference, petr cited his ethical duties as the basis for refus-

ing to answer a reporter’s gquestion. The statements were made

approximately six months before trial, and the Nev Sup Ct conced-

0661 11

ed that petr’s comments did not actually prejudice the criminal

o proceedings.

Oon the other hand, the amicus brief indicates that the ma-

SNOINI0

_gf jority of states have adopted DR7-107. Model Rule 3.6, which was
the model for Nevada's rule, employs a somewhat more stringent
standard. The CA4 and CA7 cases which disagreed on the appropri- —
ate 1A standard were each reviewing DR7-107. Thus, the Court may
wish to wait for a case involving a rule modeled after DR7-107
ff; rather than Model Rule 3.6. In addition, the Nev Sup Ct's opin-
ion rejected petr’s constitutional claims in a summary fashion,
possibly inhibiting review (though the 1A issues have been exten-

sively discussed in other published opinions).




Pt e

1 recommend CVSG. This 1s a federal 1issue of substantial

—0) BP0

. L T,
’i; jmportance. The Justice Department could be expected tO take an

interest 1n this case because of the Department’'s involvement 31D

criminal prosecutions and the fact that Justice pepartment prose-

: cutors are subject to the same ethical restrictions on extrajudi- %
o
e ' The SG's analy- L=
yd cial comments as their defense Dbar counterparts. e 5 0
fff-':"‘ ..._l_lrr-l
4 o8 o nt e
7 4 cigs might assist in determining whether the court should gra m S
& her Ju- =4
V . cert in this case OL. perhaps. wait for a case from anot ]
Vs
VY risdiction.

5) RECOHMENDATI oN: CVSG.

There 1s @ response and an amicus prief.

E:I':I'IEJ.V'I'IEIddV

opn in petn

' K
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