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ABSTRACT

The evaluation of judges, especially circuit court judges, has
commanded increased attention, with the quantitative analyses of
Stephen Choi and Mitu Gulati. However, the proper dimensions for
the evaluation of judges remains much disputed. Critics have
challenged Choi & Gulati’s scales for measuring judicial quality but
have offered little that is positive that would improve measurement.
The critics make philosophical challenges to whether the measures
truly capture the qualities of judging we should desire, but they offer
no measurement tools to improve on Choi and Gulati.

We hope to advance the theoretical and empirical evaluation by
incorporating different scales for evaluating judges. We consider Choi
& Gulati’s data, plus the record of each judge’s opinions on review at
the Supreme Court and other more subjective measures of judicial
quality. We then employ a cluster analysis to differentiate among
different types of judges on all these dimensions. This analysis does
not provide a rating of the “best” judges, because the standards for
“best” judging are contested. Some judges may be considered best,
because their opinions receive more citations. However, these very
judges may be considered less than best, because they render
unnecessarily expansive decisions that yield more citations. Some
argue for judges with minimalist decisionmaking characteristics that
tend to result in fewer citations. Our cluster analysis simply
categorizes circuit court judges into groups with like decisionmaking
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characteristics. This enables an analysis of which group, or type of
judge, should be considered “best.”
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INTRODUCTION

The rigorous comparative evaluation of federal judges has
become a popular topic in academic research; the topic’s popularity
can be traced in large part to a series of articles written by Professors
Stephen Choi and Mitu Gulati evaluating federal circuit court of
appeals judges as candidates for Supreme Court appointment.' Their
research has already generated a considerable amount of analytical
research specific to their model, some of it critiquing their methods or
conclusions.” Yet these critiques often overlook some important

1. Stephen J. Choi & G. Mitu Gulati, Choosing the Next Supreme Court Justice: An
Empirical Ranking of Judge Performance, 78 S. CAL. L. REV. 23 (2004) [hereinafter Choi &
Gulati, Choosing the Next]; Stephen J. Choi & G. Mitu Gulati, Mr. Justice Posner? Unpacking
the Statistics, 61 N.Y.U. ANN. SURV. AM. L. 19 (2005) [hereinafter Choi & Gulati, Mr. Justice
Posner?]; Stephen Choi & Mitu Gulati, Essay, A Tournament of Judges?, 92 CAL. L. REV. 299
(2004) [hereinafter Choi & Gulati, A Tournament].

2. See, e.g., Michael J. Gerhardt, Merit vs. Ideology, 26 CARDOZO L. REV. 353, 353-54
(2005); William P. Marshall, Be Careful What You Wish for: The Problems with Using Empirical
Rankings to Select Supreme Court Justices, 78 S. CAL. L. REV. 119, 119-21 (2004); WERL, On
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issues, and they have generally failed to add any meaningful
descriptive data to inform the debate commenced by Choi and Gulati.
This Article strives to advance the analysis by reanalyzing the issues
and adding new empirical information for the evaluation of judges.

Like most of the other existing research, we focus on the federal
circuit court judiciary. Professors Choi and Gulati chose to evaluate
these judges because the federal appellate judiciary is the most likely
source for Supreme Court appointments.’ In addition, the circuit
court judiciary is probably the single most important level of the
federal judiciary in light of its extensive caseload and policy making
authority.” Given the limited resources of Supreme Court review, the
circuit courts “are largely left to themselves” to develop “legal rules
in unsettled areas of law.” There is thus great value in understanding
the relative quality of circuit court judges as these appointments, in
the aggregate, are arguably more important for most federal court
cases than any individual appointment to the U.S. Supreme Court.

In Part I, we review the background research on judicial quality.
The Choi and Gulati study is our benchmark as it investigates the
quality of federal appeals court judges in great detail and has received
considerable attention and assessment. In Part I we also review and
evaluate several critiques of this study’s methodology and usage. The
methodological disputes raised in these critiques are central to any
evaluation of the worth of this or any other quantitative measures of
judicial quality. The Choi and Gulati study is not the only quantitative
evaluation of circuit court judges, and therefore we also review
several other approaches that have been taken to this project.

Tournaments for Appointing Great Justices to the U.S. Supreme Court, 78 S. CAL. L. REV. 157,
157-58 (2004); Lawrence B. Solum, A Tournament of Virtue 1-2 (U. San Diego Legal Studies,
Research Paper No. 05-16, 2004), available at http://ssrn.com/abstract=588322. The Choi and
Gulati tournament has spawned a symposium for an entire issue of a law review. Symposium,
Empirical Measures of Judicial Performance, 32 FLA. ST. U. L. REV. 1001 (2005). Their research
has also been discussed in the Chronicle of Higher Education. David Glenn, Jousting with
Gavels, CHRON. HIGHER EDUC., May 23, 2003, at A16.

3. See Choi & Gulati, Choosing the Next, supra note 1, at 26 n.2.

4. See FRANK B. CROSS, DECISION MAKING IN THE U.S. COURTS OF APPEALS 1-2 (2007)
(“[T]he circuit courts are much more important [than the Supreme Court] in setting and
enforcing the law of the United States.”); Richard A. Posner, Judicial Behavior and
Performance: An Economic Approach, 32 FLA. ST. U. L. REv. 1259, 1273 (2005) (“[T]he
Supreme Court reviews only a minute percentage . . . of court of appeals decisions. Entire fields
of law are left mainly to the courts of appeals to shape.”).

5. DAvID E. KLEIN, MAKING LAW IN THE UNITED STATES COURTS OF APPEALS 51
(2002).
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Part II introduces new criteria for evaluating circuit court judges,
criteria that were used in connection with the appointment of Samuel
Alito to the Supreme Court.” We examine the success of circuit court
judges on Supreme Court review, quantifying how often the Court
reversed or affirmed their opinions and decisions. This provides a
metric that yields different results from those provided by Professors
Choi and Gulati. The judges with the highest quality score for outside
circuit citations (the measure pioneered by Choi and Gulati) did not
tend to have greater success when the Supreme Court reviewed their
decisions. Because Supreme Court success seems related to judicial
quality for circuit court judges, this suggests that the earlier quality
measures require more scrutiny before their accuracy may be
presumed.

In Part III, we consider the different types of judges who serve
on the circuit courts, using a variety of sources including our results
on Supreme Court reversals, Choi and Gulati’s quality measure, and
other available measures reflecting circuit judge prestige and quality.
Prior research shows that judges’ role orientations differ. In Part III,
therefore, we differentiate between judicial entrepreneurs and
judicial minimalists and discuss how prior evaluations of judicial
quality may actually capture a judicial role orientation rather than
some element associated with intrinsic quality. We address the effect
of judicial role orientation through a use of cluster analysis, which is a
statistical tool for grouping observations with shared characteristics.
In this way, we can identify categories of judges who may share
similar approaches to the judicial role.

Part IV suggests directions for further important research on
circuit court judges. A measure of judicial quality or judicial type can
be very useful to future analyses of judicial decisionmaking. Such a
measure can help define the characteristics of judicial decisionmaking
by identifying judges who are especially ideological or deferential.
The results can then be used to assist decisionmakers appoint judges
of the sort society desires.

6. See Adam Liptak & Jonathan D. Glater, Alito’s Dissents Show Deference to Lower
Courts, N.Y. TIMES, Nov. 3, 2005, at Al (referencing this study’s findings on Supreme Court
treatment of Alito’s circuit court decisions).
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I. CHOI AND GULATI’S TOURNAMENT AND OTHER EVALUATIONS

Various researchers over the years have undertaken to measure
judicial caliber empirically, but Professors Stephen Choi and Mitu
Gulati have produced the most prominent and important measure,
which they initially styled as involving a “tournament” of judges.” In
this tournament, they created criteria to evaluate circuit court judges
for promotion and applied those criteria to extensive data they
collected on contemporary circuit court judges. They produced
ordered results identifying the best judges on several scales.

A. Choi and Gulati’s Methods and Results

Professors Choi and Gulati designed a disciplined system to
evaluate circuit court judges for purposes of future Supreme Court
appointments by first identifying factors considered relevant to
judicial quality, then gathering data to measure those elements. They
then adjusted their data to compare the scales and select the top
judges.

Choi and Gulati measured the circuit court judges for
“productivity, quality, and independence.” The productivity standard
measures the number of published opinions the circuit court judge
wrote during the time period in absolute number and adjusted to
account for differing caseload and publication norms in each circuit
court. The quality measure seeks to identify the judges who write the
highest-quality opinions by measuring the relative number of citations
to those opinions by other judges. In particular, Choi and Gulati
focused on citations outside the judge’s own circuit to avoid the biases
of specific intracircuit effects, on citations to the judge’s top opinions,
and on invocations of the judge’s name in other opinions. As for
independence, the authors measured the frequency with which judges
disagreed with appointees of the same political party. This standard
measures in significant part the judge’s willingness to separately
concur or dissent, but it also measures the likelihood that a judge will
dissent from (or concur with) an appointee of the same party, which
demonstrates ideological as well as decisional independence.

The authors base their scales on circuit court opinions written
between 1998 and 2000 for each of their scales and found, as a general
result, that Judges Posner and Easterbrook of the United States

7. See Choi & Gulati, A Tournament, supra note 1.
8. Choi & Gulati, Choosing the Next, supra note 1, at 33.



1388 DUKE LAW JOURNAL [Vol. 58:1383

Court of Appeals for the Seventh Circuit dominated the measures.
Other judges, however, had higher independence scores.’
Nevertheless, when the scores were weighted to account for different
criteria, Posner and Easterbrook became quite dominant."”

B. Use of the Results for Supreme Court Appointments

Professors Choi and Gulati’s initial article on the subject
proposed a tournament “where the reward to the winner is elevation
to the Supreme Court.”"" Although the title of their subsequent article
suggests that their results could be used to choose Supreme Court
Justices, they concede that this is unlikely to occur and that it, indeed,
was not their ultimate objective.” Instead, they propose that the
results could at least influence the choice of Justices through their
persuasive effect and potential political use.” Nevertheless, various
reviewers have criticized the Choi and Gulati research, at least as
applied to the selection of Justices. Regardless of this debate, we
believe it may have greater value in other uses, especially in the
context of academic research on judicial behavior.

The Choi and Gulati study prompted a flurry of follow-up
analyses. Numerous articles were written on the authors’
methodology and the proposed use of their results. Although much of
the commentary on the Choi and Gulati tournament have been quite
positive, the commentators have made a number of very specific
criticisms. These criticisms fall into two main categories: disputes
about the accuracy of their measures of judicial characteristics
(methodology critiques) and disputes about whether those measures
are suitable for the selection of Supreme Court Justices (usage
critiques).

1. Particularized Methodology Critiques. One set of criticisms of
the tournament involves the methodology used to assign “virtue” to
circuit court judges. The productivity, quality, and independence
scales used by Professors Choi and Gulati are all relatively objective

9. Id. at 68-69.

10.  Id. at73.

11. Choi & Gulati, A Tournament, supra note 1, at 299.

12. Choi & Gulati, Choosing the Next, supra note 1, at 38.

13. Professors Choi and Gulati suggest that their standards “enable transparency in the
nomination process” and create a “de facto presumption—one that the president has to rebut
(or else face public pressure to the extent that the tournament’s objective winners are easy to
observe).” Id. at 81.
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assessments, but according to critics, they incorporate subjective
evaluations. Some have questioned whether the three criteria truly
capture praiseworthy characteristics in the judiciary. Others have
accepted the value of the criteria but question whether the authors’
quantitative measures truly capture the relevant concepts.

Although the judicial productivity measure seems quite
straightforward, Professor Daniel Farber questions whether the
number of published opinions measure fairly captures judicial
productivity." The more serious issue, however, is whether Professors
Choi and Gulati’s productivity measure is an effective means to
identify qualified Supreme Court appointees, even if it is an accurate
measure of productivity. The average circuit court judge in Choi and
Gulati’s sample wrote over thirty-two published opinions per year.”
Supreme Court Justices now write fewer than ten opinions per year."
It hardly seems relevant to prioritize circuit court productivity as a
standard for Supreme Court appointments when even the least-
productive circuit court judges match all the Justices of the Supreme
Court in opinion-writing frequency. Indeed, some circuit court judges
may write fewer opinions because they devote greater time and care
to crafting each individual opinion, a feature that should be
considered a positive for appointment to the Supreme Court. The
productivity measure may have uses, but it hardly seems salient for
Supreme Court appointment evaluations.

One might also argue that the Choi and Gulati independence
measure is a questionable measure of judicial quality. It rewards
separate opinion writing, which is at best a debatable measure of
quality, since collegiality and deference to other panel members may
be a better measure. The partisan composition of the circuit courts
may also skew these independence calculations. For example, if
Republican judges predominate in the circuit courts, Democratic
judges will systematically have lower independence scores, simply
because they have relatively less opportunity to demonstrate
independence from other Democratic appointees on the same panel.

14. Daniel A. Farber, Supreme Court Selection and Measures of Past Judicial Performance,
32 FLA. ST. U. L. REV. 1175, 1177 (2005). He suggests, for example, that the decision to publish
precedents may reflect only the “self-centeredness” of the judge. Id. A count of unpublished
opinions might be added to this measure.

15. Choi & Gulati, Choosing the Next, supra note 1, at 44.

16. Even if the Supreme Court were to double the number of cases it accepts, which
Professors Choi and Gulati believe might be beneficial, its annual opinion output would still be
much less than that of the median circuit court judge.
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Professors Choi and Gulati apparently conceive of the
independence measure as a test of non-ideological decisionmaking,
which may be based on findings that appointees of the same party
appear to influence one another and vote together.” Yet the
independence scale fails to measure this form of effect if there is a
range of ideological preferences within the cohort of appointees of
one party.” Indeed, the measure would actually “reward” the most
ideologically extreme of party appointees.” Suppose that a particular
circuit judge appointed by a Democratic president was extremely
liberal. This judge might often dissent from the opinions of other
Democratic appointees because their decisions were not liberal
enough, thus revealing ideological extremity rather than any “true”
ideological independence.

Moreover, the vast majority of circuit court decisions are not
ideologically driven.” Consequently, a purely ideological judge would
produce a very high independence score given that most of the
decisions rendered by other appointees of the same party are far less
ideological.” A much simpler and more readily available test for non-
ideological decisionmaking would directly analyze the ideological
direction of the judge’s decisions and the extent to which ideology
appears to explain those rulings.” Thus the independence measure

17.  See Frank B. Cross & Emerson H. Tiller, Essay, Judicial Partisanship and Obedience to
Legal Doctrine: Whistleblowing on the Federal Courts of Appeals, 107 YALE L.J. 2155, 2168-73
(1998) (showing the effect of the ideological composition of court panels on judicial voting);
Richard L. Revesz, Environmental Regulation, Ideology, and the D.C. Circuit, 83 VA. L. REV.
1717, 1751-58 (1997) (reporting the effects of other panel members on judicial decisions).

18. This association is apparent from casual observation of the Supreme Court. Justices
Stevens and Souter were appointed by Republican presidents, as were Justices Scalia and
Thomas, but the two sets frequently disagree with one another on ideologically patterned
grounds. There are now “judicial common space” scores that place circuit court judges on a
continuum of ideology, based on their votes, and there are significant differences even among
appointees from the same president. Lee Epstein et al., The Judicial Common Space, 23 J.L.
ECON. & ORG. 303, 304, 320 (2007).

19. See Marshall, supra note 2, at 127 (noting that the measure “rewards a judge who is
outside the ideological mainstream”).

20. See Frank B. Cross, Decisionmaking in the U.S. Circuit Courts of Appeals, 91 CAL. L.
REV. 1457, 1504-09 (2003) (demonstrating that ideology explains only a small portion of circuit
judges’ voting behavior and has lesser explanatory power than legal factors).

21. There is some evidence that the Choi & Gulati scores are indeed influenced by this
effect. See WERL, supra note 2, at 177 (noting that the highest independence scores were
associated with Reagan appointees that were the most “extreme” Republican judges on the
circuit courts).

22, See, e.g., David C. Vladeck, Keeping Score: The Utility of Empirical Measurements in
Judicial Selection, 32 FLA. ST. U. L. REV. 1415, 1437-40 (2005) (suggesting that although judges
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may capture little more than judicial disagreeability.” In that respect,
there appears to be a sound norm that such disagreeability at the
circuit court level is not a praiseworthy judicial attribute.” Even if the
independence measure does capture non-ideological judging, it might
be a poor test for Supreme Court appointees because as we will
discuss in Part I.B.2, ideology plays an important role on the Court.
The citation test has more validity, but it is also controversial.
The reliability of citation analysis as a measure of judicial quality has
been much ventilated in earlier research. One problem associated
with the measure is that citations may be negative, criticizing the cited
opinion.” More citations may reflect longevity on the bench or some
other feature rather than judicial quality. Citations vary in
importance; some are centrally relied upon to reach decisions,
whereas others are fodder for only a string cite. Citation decisions
may be infected by judicial friendship (or animus), and they may be
influenced by the choices of judicial clerks as much as the citing
judges themselves.” Indeed, clerks may have largely written the cited
opinions for which the judges are receiving credit in the tournament.”

who vote together against the desires of their appointing president should be given credit for
independence, the measure gives them no credit).

23. Professors Choi and Gulati conceded that this measure might really capture
“cantankerousness and unwillingness to compromise as opposed to real independence.” Choi &
Gulati, Mr. Justice Posner?, supra note 1, at 38. The willingness to author a separate opinion
might also be a reflection of judicial self-centeredness. See Farber, supra note 14, at 1177.

24. See James J. Brudney, Foreseeing Greatness? Measurable Performance Criteria and the
Selection of Supreme Court Justices, 32 FLA. ST. U. L. REv. 1015, 1031 (2005) (“[J]udges are
often critical of any pronounced tendency to write separate opinions. They fear the erosion of
institutional integrity that may result....[and] worry that a judicial inclination to write
separately may reflect a somewhat arrogant unwillingness to deliberate and genuinely consider
alternative views, an unwillingness that in turn leads to poorer work products.”). Circuit court
judges have written on the values of collegiality. See, e.g., Harry T. Edwards, The Effects of
Collegiality on Judicial Decision Making, 151 U. PA. L. REV. 1639, 1640-41 (2003)
(“[C]ollegiality mitigates judges’ ideological preferences and enables us to find common ground
and reach better decisions.”); Deanell Reece Tacha, Judges on Judging: The “C” Word: On
Collegiality, 56 OHIO ST. L.J. 585, 586 (1995) (“I nevertheless believe that there is a value in
collegiality that affects the quality of judicial decisionmaking.”). Scholars consider collegiality a
criteria that good judges should possess. See Gerhardt, supra note 2, at 358.

25. Professors Choi and Gulati take note of the possibility that some citations may be
attributable to “outrageously” bad decisions and hence measure negative citations for a subset
of their judges. Choi & Gulati, Choosing the Next, supra note 1, at 55. They found that negative
citations did not explain the high citation rates of their top judges. Id. at 56-57.

26. William M. Landes, Lawrence Lessig & Michael E. Solimine, Judicial Influence: A
Citation Analysis of Federal Courts of Appeals Judges, 27 J. LEGAL STUD. 271, 272-75 (1998)
(setting out these and other potential criticisms of citation analysis in detail).

27. Professors Choi and Gulati have recognized the widespread belief that circuit court
opinions are often written by clerks. They tried to isolate those judges most likely to draft their
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Although all these criticisms are relevant concerns, none of them
have been documented as seriously undermining the validity of the
citation measure, which remains commonly used.

Underlying most of the common criticisms of citation analysis is
the concern that an uncontrolled factor, independent of judicial
quality, has infected the analysis. For example, a judge setting forth
the first explication of standards on a procedural issue such as
summary judgment may be repeatedly cited simply because the issue
so commonly arises in litigation. Similarly, some types of cases are
simply more common and therefore more likely to receive citations
than other types of cases. Not all citations are “created equally”;”
citation frequency may even be a matter of “just plain luck.”” This
does not invalidate the quantitative analysis of citations, however.
Such errors are likely to be randomly distributed throughout the
judicial population and may therefore be considered statistical
“noise.” The presence of this feature tends to make it more difficult
to find true statistical significance and consequently may add further
confidence to results that find such significance.” Nevertheless, the
possibility of such random noise does caution against giving undue
weight to any single study’s conclusion, especially if a sample size is
relatively small.”

Although citation analysis is plainly imperfect, like any measure,
it offers very useful information about circuit court judges. It provides
a more rigorous quantitative scale, in addition to the more common
subjective evaluations that may speak more about the judgments of
the evaluators than the quality of the judges themselves. Indeed, a
“judge whose opinions are consistently useful to others is probably
doing something right, whereas a judge whose opinions are rarely

own opinions. See Stephen J. Choi & G. Mitu Gulati, Which Judges Write Their Opinions (and
Should We Care)? 3 (N.Y. Univ. Law Sch. Law & Econ., Working Paper No. 05-06, 2005),
available at http://ssrn.com/abstract=715062 (“We use generic techniques from computational
linguistics, as well as several methods tailored for the judicial setting, to explore both the
desirability and feasibility of determining the authorship of judicial opinions.”).

28. Vladeck, supra note 22, at 1432.

29. Farber, supra note 14, at 1178.

30. Richard A. Posner, An Economic Analysis of the Use of Citations in the Law,2 AM. L.
& ECON. REV. 381, 390 (2000).

31. For some discussion of this point, see id.

32. The Choi and Gulati results are limited to three years of opinions. This is not a
criticism, as the data collection efforts required for such a study are daunting. However, it
counsels some caution in interpretation, as a larger sample might yield different results, and
judges’ quality may change over their tenure on the bench.
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cited is probably performing badly.”” Indeed, circuit court judges
have testified to the practical validity of this measure. In one survey,
most of the judges interviewed “felt that the name on the opinion”
cited by attorneys “did affect their decisionmaking at times.”*
Although citation influence reflects one scale of judicial quality, akin
to influence, as discussed below, the normative significance of this
scale remains debatable.

Others have taken issue with Professors Choi and Gulati’s
exclusive focus on circuit court judges in their rating system, at the
expense of state court judges or politicians. These critics note that the
highest-rated Supreme Court Justices have come from other sources.”
This is an accurate point, but it does not demean Choi and Gulati’s
effort. Today’s Court is composed solely of former circuit court
judges, as the circuit courts have become the most common source for
Supreme Court nominees.” The proposed tournament at least allows
a screening for this category of appointees.”

2. Broader Usage Critiques. Critics have also focused more
generally on the use of the Choi and Gulati methodology. These
criticisms questioned the wisdom of their chosen methodology
notwithstanding the accuracy of its scales. In social scientific terms,
the critiques questioned the measures’ validity rather than their
reliability. In this view, the variables they measured do not address
the key concerns regarding judicial quality. Even if the measures did
capture the concept of judicial quality at the circuit court level, those
metrics are not necessarily relevant to the qualities that are important
at the Supreme Court level.

One of the most extensive critiques of Professors Choi and
Gulati that blends methodology with usage comes from Larry Solum,
who has produced his own “Solumonic” standards for judicial
aptitude.” He argues that Choi and Gulati have avoided the difficult

33. Farber, supra note 14, at 1179.

34. KLEIN, supra note 5, at 94.

35.  See Steven Goldberg, Federal Judges and the Heisman Trophy, 32 FLA. ST. U. L. REV.
1237,1237 (2005); WERL, supra note 2, at 165-67.

36. See Lee Epstein, Jack Knight & Andrew D. Martin, The Norm of Prior Judicial
Experience and Its Consequences for Career Diversity on the U.S. Supreme Court, 91 CAL. L.
REV. 903, 905 (2003) (addressing the increased reliance on promotion from circuit courts).

37. Professors Choi and Gulati acknowledge this point and suggest the possibility of
empirically measuring candidates from other fields as well. Choi & Gulati, A Tournament, supra
note 1, at 319-20.

38 See Solum, supra note 2 (manuscript at 1-2).
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question of identifying judicial virtues. In this regard, Professor
Solum identifies the relatively uncontroversial “thin” judicial virtues
as including incorruptibility, courage, temperament and impartiality,
diligence and carefulness, intelligence, and craft.” He also sets forth
thick virtues of justice and practical wisdom.” These standards
roughly trace traditional subjective scales for judicial quality.”
Professor Solum suggests some approaches to screen for these virtues,
including evaluation of opinions and the judges’ involvement in
public life.”

Professor Solum argues that the citation measure fails to capture
these thin and thick virtues, suggesting that citations may be driven by
convenience and thus that citation frequency is not necessarily a good
guide to opinion quality.” He maintains not only that Professors Choi
and Gulati measured the wrong factors but also that the very
“selection of judges on the basis of measurable performance criteria
would lead us away from true excellence.”* Still worse, he suggests
that the proposal’s end result would be “awful,” with judges lacking
the “virtues of integrity, wisdom, or justice.” Given the results of the
tournament, this criticism may be somewhat hyperbolic. Few would
argue that Judge Posner is utterly lacking in these Solumonic values.
Moreover, the citation measure seems reasonably associated with
many of Solum’s standards, including the thin virtues of diligence,
craft, intelligence, as well as (plausibly) the thick virtues of justice and
practical wisdom. Unless one has a very cynical view of the process of
citation, the measure probably captures some element of judicial
virtue as identified by Professor Solum.*

39. Id. (manuscript at 4-8).

40. Id. (manuscript at 8-10).

41. See, e.g., HENRY J. ABRAHAM, JUSTICES, PRESIDENTS, AND SENATORS: A HISTORY
OF THE U.S. SUPREME COURT APPOINTMENTS FROM WASHINGTON TO BUSH 11, at 1-2 (5th ed.
2008) (suggesting eight standards including judicial temperament, knowledge of the law, and the
ability to handle judicial power sensibly); ALBERT P. BLAUSTEIN & ROY M. MERSKY, THE
FIRST ONE HUNDRED JUSTICES 50-51 (1978) (suggesting standards including analytical powers,
knowledge, courage, and character).

42.  Solum, supra note 2 (manuscript at 11).

43. Id. (manuscript at 15-17) (noting that other variables, such as the ease with which that
authority can be located, influence the probability that a given authority will be cited).

44. Id. (manuscript at 1).

45. Id. (manuscript at 22).

46. It is possible that this is not the case, because of the nature of opinions receiving more
citations, which we will discuss extensively below. See infra Part I11.A.1.
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With respect to his specific arguments, Professor Solum
maintains that the quality of judges cannot be precisely quantified by
any measure. Yet Professors Choi and Gulati do not profess that their
system is perfect; as Professor Solum acknowledges, they only wish to
“do better than the status quo.””” Although Solum claims that reliance
on measurable criteria might worsen the system, he makes no effort
to examine, much less defend, the status quo. nor does he offer any
other than amorphous proposals to achieve the same objective as
Choi and Gulati’s tournament,” or identify any particular judges who
rate well or poorly according to his criteria.” Thus Solum offers
insight into judicial virtue but does not delegitimize the tournament
approach. Nevertheless, Professor Solum does reasonably argue that
Choi and Gulati’s specific operationalization of judicial quality is
arguably flawed. These arguments are considered in Part I11.

Another criticism arises from the possibility that the rating
system might be manipulated or “gamed” by circuit court judges
maneuvering for a promotion.” For example, judges may readily raise
their independence measure simply by writing concurring or
dissenting opinions. The citation measure is not readily manipulable
by the opinion-writing judge but certainly can be manipulated by
friends or co-ideologues. Alternatively, presidents might manipulate
the system by using defective quality ratings to shield otherwise
ideological appointment to the Court.” Professor Solum raises this
criticism and discusses how each of the measures might be gamed.”
Yet while such strategic behavior could undermine the measure’s
validity, the criticism lacks the necessary comparative element

47. Solum, supra note 2 (manuscript at 2).

48. See id. (manuscript at 11-12). His proposals range from the insignificant (Supreme
Court appointees should be over thirty years old), id. (manuscript at 11), to the unhelpful (they
should be screened for the “lawfulness” of their opinions), id. (manuscript at 12). Solum
contends that “we have good reason to believe” that we can screen for his virtues, id., but he
offers no specifics on how to do so or how likely the government is to adopt any such specifics,
should they be identifiable.

49. Absent such specification, the criteria for quality judges are not helpful. See Frank B.
Cross, Gay Politics and Precedents, 103 MICH. L. REV. 1186, 1208 (2005) (book review)
(observing that critics of the present system have produced only “amorphous” standards for
judicial quality and have failed to offer examples of “quality judges,” such that their criticism
offers little value to the confirmation process).

50. Marshall, supra note 2, at 122-23.

51. Id. at131.

52.  Solum, supra note 2 (manuscript at 18-20).
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because the present system may also involve gaming one’s promotion
prospects. Strategic networking probably infects any selection system.

Under the status quo system, judges can game promotion by
rendering decisions amenable to the potential appointing president.
Professor Solum might find this type of behavior especially abhorrent
because of its potential to compromise justice and the rule of law for
selfish advantage. Empirical evidence does exist to suggest that such
strategic behavior has occurred in district court decisions on the
constitutionality of the Federal Sentencing Guidelines. The findings
of an extensive study of Guideline rulings found that the promotion
potential of district court judges was a statistically significant
determinant of case outcomes.”

Perhaps the most trenchant usage critique for the Choi and
Gulati measures focuses on the special role played by the Supreme
Court. The Supreme Court’s unique role in the American political
system undermines any attempt to extrapolate circuit court
performance as a measure of the quality of a Supreme Court Justice.”
Professors Choi and Gulati recognize that “[t]he best soldiers are not
always the best leaders.”” The shortcoming of their methodology for
selecting leaders is most obvious with the productivity test, as
discussed in Part I.B.1, but this shortcoming also affects their other
standards to some degree as well.

The goal of judicial evaluation research may be to develop some
objective test for Supreme Court appointments. Professors Choi and
Gulati specifically comment that their effort was borne of “frustration
with the current appointment process.”” There is indeed a
widespread belief that the Court’s appointment system is somehow

53. Gregory C. Sisk, Michael Heise & Andrew P. Morriss, Charting the Influences on the
Judicial Mind: An Empirical Study of Judicial Reasoning, 73 N.Y.U. L. REv. 1377, 1488-93
(1998). Similar results were found by Mark A. Cohen. See Mark A. Cohen, Explaining Judicial
Behavior or What’s “Unconstitutional” About the Sentencing Commission?, 7 J.L. ECON. &
ORG. 183, 198 (1991). Judges seeking promotion “have to toe the popular line or at least a line
acceptable to the Senate Judiciary Committee.” Pamela S. Karlan, Two Concepts of Judicial
Independence, 72 S. CAL. L. REV. 535, 545 (1999) (footnote omitted).

54.  See, e.g., Vladeck, supra note 22, at 1417 (“[T]he talents one needs to be a superior
Supreme Court Justice are light years apart from those needed to stand out on the court of
appeals, and thus even a stellar performance on the court of appeals is no predictor of success
on the high court.”); see also Goldberg, supra note 35, at 1242-43 (drawing the analogy between
success in college football and failure at the professional level). James Brudney uses a
comparison of Burger and Blackmun’s records on the circuit court and Supreme Court to make
this same point. See Brudney, supra note 24, at 1029-38.

55. Choi & Gulati, A Tournament, supra note 1, at 310.

56. Choi & Gulati, Choosing the Next, supra note 1, at 26.
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broken and needs to be “fixed.”” This belief is not uncommon, as
commentators have suggested that the confirmation process produces
only mediocre judges™ and is best described as a “mess.”” Others
more modestly suggest that the confirmation process precludes the
selection of “great” Justices and is biased in favor of “competent,
noncontroversial jurists with a restrained understanding of the role of
the federal judiciary.” Prominent among the criticisms is that the
selection process focuses unduly on judicial ideology.”

The ideological focus in appointments is not necessarily
misplaced, however; it may be appropriate and inevitable,” as argued
by Terri Jennings Peretti.” She notes that presidents have generally
appointed judges based on ideological compatibility and that
senatorial confirmation has likewise been ideologically grounded.”
This ideological influence is normatively appropriate, she believes,

57.  See Cross, supra note 49, at 1206-09 (reviewing the criticisms of the current nomination
process).

58.  See, e.g., Bruce Fein, A Court of Mediocrity, A.B.A. J., Oct. 1991, at 74, 74 (stating that
since Benjamin Cardozo, “subsequent Supreme Court nominees and appointees have been
invariably pedestrian”).

59. See STEPHEN CARTER, THE CONFIRMATION MESS: CLEANING UP THE FEDERAL
APPOINTMENTS PROCESS passim (1994); Stephen Carter, The Confirmation Mess, Revisited, 84
Nw. U. L. REV. 962 passim (1990). Other descriptions use words like “mess, abysmal, broken,
going in the wrong direction, and downright disorderly, contentious, and unpredictable.” Lee
Epstein et al., The Role of Qualifications in the Confirmation of Nominees to the U.S. Supreme
Court, 32 FLA. ST. U. L. REV. 1145, 1146 (2005) (footnotes omitted) (internal quotation marks
omitted).

60. MARK SILVERSTEIN, JUDICIOUS CHOICES: THE NEW POLITICS OF SUPREME COURT
CONFIRMATIONS 175 (updated college ed. 1994).

61. See Choi & Gulati, Choosing the Next, supra note 1, at 26 (“The genesis of this project
lies in our frustration with the current appointment process. As best as we can tell, the entire
focus in analyzing a candidate’s qualifications is on predicting their expected votes on a handful
of issues.”).

62. Professors Choi and Gulati acknowledge this point to some degree, and argue that their
measures are simply a tool to make politicians openly acknowledge ideological influence. /d. at
27-28. Given the nature of the process, though, this hardly seems necessary. It is an open secret
that ideology largely determines Supreme Court appointments. Choi and Gulati go on to refer
to it as an “informal norm,” id. at 37, and, in another work, they concede that “it is well
recognized that politics in fact does play a large (and constitutional) role in both the nomination
and confirmation of federal judges,” Choi & Gulati, A Tournament, supra note 1, at 301 n.5. It
seems unlikely that either voters or senators seriously credit presidential claims that
appointments are based on quality. See Brannon P. Denning, Empirical Measures of Judicial
Performance: Thoughts on Choi and Gulati’s Tournament of Judges, 32 FLA. ST. U. L. REV.
1123, 1132 (2005) (“[P]erhaps [Choi and Gulati] simply overestimate the degree to which voters
and Senators credit presidential claims of merit.”).

63. TERRIJENNINGS PERETTI, IN DEFENSE OF A POLITICAL COURT (1999).

64. Id. at 85-89.
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because it yields a politically representative Court, albeit with some
time lag.” Insofar as Justices reach decisions of political salience when
the underlying law is indeterminate, such a connection is a defensible
one. Thus, Professor Peretti contends that policy-motivated judges
further the basic goals of democracy in a way that apolitical judges
cannot.

The Supreme Court by its nature makes some discretionary,
ideological judgments that are not resolved by technical legal
acumen.” For example, giving content to the meaning of “due
process” requires discretionary judgment. Although Solumonic
“practical wisdom” is relevant to this discretionary judgment, there
are nonetheless ideological elements central to the meaning. Ample
empirical research demonstrates that ideological decisionmaking is
commonplace at the Court.” Given this finding, it appears that
“[I]egal quality matters least on supreme courts.”” To the extent that
ideological judgments are an important part of a Justices’ role, it is
more sensible that political ideology influences their selection. Of
course, an utterly ideological process, without any regard for judicial
aptitude of the Solumonic sort, would be undesirable. But there is no
evidence that such an unfortunate situation prevails.”

Lee Epstein, Jeff Segal, Nancy Staudt, and Rene Lindstadt
conducted a study in which they considered the perceived
qualifications of the appointees, as well as their ideologies.” They find
that relative qualifications are a statistically significant factor in

65. Id. at 100-01.

66. See CHARLES L. BLACK, JR., THE PEOPLE AND THE COURT: JUDICIAL REVIEW IN A
DEMOCRACY 174 (1977) (observing that such legal acumen is “not a sufficient condition . . . for
dealing competently with questions of constitutional law” when political judgment is inevitable);
Brudney, supra note 24, at 1044 (contending that the “real world seeks considerable value” in
the interplay of law and politics in the Supreme Court).

67. For a review of this evidence, see PERETTI, supra note 63, at 102-11. The classic work
of empirical research on this question is JEFFREY A. SEGAL & HAROLD J. SPAETH, THE
SUPREME COURT AND THE ATTITUDINAL MODEL (1993). Their findings have been confirmed
by considerable subsequent research. A meta-analysis of the empirical research shows
consistent ideological associations in decisionmaking, which are particularly pronounced at the
Supreme Court level. Daniel R. Pinello, Linking Party to Judicial Ideology in American Courts:
A Meta-analysis, 20 JUST. SYS. J. 219, 243 (1999).

68. Cross, supra note 49, at 1211. This claim does not depend on the Justices being
particularly willful and law-disregarding; it is a feature of the Court taking the sorts of close
cases for which traditional legal materials cannot answer the questions presented. See id.

69. See id. (noting that the evidence shows that judges compromise their ideological
preferences when the law is plainly to the contrary).

70. Epstein et al., supra note 59, at 1160 fig.3, 1162 fig.4.
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Senate votes for nominees, both by themselves and when linked with
ideological concerns.” Moreover, they find that a very highly
qualified nominee is virtually assured of confirmation, regardless of
ideological concerns.” This aspect of the process might be improved,
though, by the proposed tournament if it effectively captured
qualifications more precisely than contemporary conventional
subjective measures.

Contrary to claims sometimes made, it is unclear that the
assertedly growing importance of judicial ideology in the appointment
process has reduced the quality of Supreme Court Justices in recent
years. Michael Comiskey has analyzed the estimated quality of
Supreme Court Justices over the years, through a broad survey of
professors of law and political science.” He found that the average
quality of selections since 1967 was actually higher than that of earlier
selections.” Although his measures were purely subjective, there is no
empirical evidence whatsoever demonstrating that recent
appointments were of lower quality.

It may be that there is no methodology that can precisely predict
the future quality of a Supreme Court Justice.” This does not
undermine the effort to identify such a disciplined methodology of
quality, though. One cannot know until one tries, and the effort may
provide some useful information on judicial quality. Moreover, the
rating of circuit judges has a variety of benefits, unrelated to Supreme
Court appointment, which are addressed below.

71. Id. at 1171. The results of the study show that ideological agreement is significant, that
qualifications are significant, and that qualifications are even more significant when the
appointee is ideologically more distant from the voting senator. /d. at 1171-72.

72.  See id. at 1170; see also KEVIN T. MCGUIRE, UNDERSTANDING THE U.S. SUPREME
COURT 38-40 (2002) (reviewing recent nominations and finding that great importance was
placed on a nominee’s qualifications).

73. MICHAEL COMISKEY, SEEKING JUSTICES: THE JUDGING OF SUPREME COURT
NOMINEES 18 (2004).

74. Id. at 86-87. Comiskey’s results provided some support for the suggestion that modern
confirmation prevents the appointment of “great” Justices because none of the modern Justices
were categorized as great. See id. at 98-99 (observing that Antonin Scalia, the highest-rated
appointee since 1967, received a rating significantly below the “greatness” cutoff). This may
simply reflect a reluctance of the evaluators to ascribe greatness to their contemporaries, whose
decisions have not yet stood the test of time. See Cross, supra note 49, at 1210 (“[P]erceptions of
greatness appear only after time.”). Moreover, this effect is more than counterbalanced by the
apparent ability of the current process to screen out unusually bad Justices, evidenced by the
higher mean evaluation of quality.

75. Michael J. Gerhardt, The Art of Judicial Biography, 80 CORNELL L. REV. 1595, 1641-45
(1995) (book review) (arguing that it is virtually impossible to predict