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SECTION XXVI: THE FOURTEENTH AMENDMENT; THE SLAUGHTERHOUSECASES 

SLAUGHTER-HOUSE CASES (83 U.S. 36) 

Remarks: 

Slaughterhouse is an extraordinarily hard case to read, but extremelyimportant for post-Civil 
War federalism. On the one hand, the case dictated aconstruction of the Fourteenth 
Amendment that allowed the states to continue asindependent policy centers (with the benefits 
and burdens of that policy). Onthe other hand, it precluded the Privileges or Immunities Clause 
of theFourteenth Amendment from handling all fundamental rights, reserving thepossibility that 
the clause would still play a substantial but limited role inrights protections. Today, however, 
the Privileges or Immunities Clause playsno role at all: it is simply without any effect in 
constitutional law.Constitutional lawyers attribute that to Miller's opinion in Slaughterhouse; 
Iattribute it to Waite's opinion in Cruikshank, in the next section.Constitutional lawyers see in 
Field's dissent a precursor of modern law; I seethere a position that would be radical even 
today, when it is still the casethat the level of liberties enjoyed by U.S. citizens varies greatly 
from stateto state, although never going below the floor set by the federal courts. Theresult in 
Slaughterhouse stands today: the federal courts will not protect acitizen"s right to work free 
from unreasonable monopolies. 

Matters for discussion: 

1. Did Miller and Field agree on the importance and effect of thecitizenship clause?  

2. Did Miller and Field agree on the important of the omission of the words"and of citizens of a 
state" at the end of the Privileges or ImmunitiesClause? 

3. Did they agree on the relevance of the Privileges and Immunities Clauseof Article IV for the 
construction of the Fourteenth Amendment Privileges orImmunities Clause, as well as the 
importance of Corfield v. Coriel? 

4. Did they agree that the right to work free from unreasonable monopoliesis a fundamental 
right? 

5. On what did they disagree? 

Note: At the end of the opinion I have given a synopsis of the fourdifferent constructions of the 
Privileges or Immunities Clause possible given1860s and 1870s language. 

Mr. Justice MILLER, now, April 14th, 1873, delivered the opinion of thecourt. 

[The factual situation] 
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These cases are brought here by writs of error to the Supreme Court of theState of Louisiana. 
They arise out of the efforts of the butchers of NewOrleans to resist the Crescent City Live-
Stock Landing and Slaughter-HouseCompany in the exercise of certain powers conferred by 
the charter whichcreated it, and which was granted by the legislature of that State. 

... 

The records show that the plaintiffs in error relied upon, and assertedthroughout the entire 
course of the litigation in the State courts, that thegrant of privileges in the charter of 
defendant, which they were contesting,was a violation of the most important provisions of the 
thirteenth andfourteenth articles of amendment of the Constitution of the United States. 
Thejurisdiction and the duty of this courtto review the judgment of theState court on those 
questions is clear and is imperative. 

The statute thus assailed as unconstitutional was passed March 8th, 1869, andis entitled "An 
act to protect the health of the city of New Orleans, to locatethe stock-landings and slaughter-
houses, and to incorporate the Crescent CityLive-Stock Landing and Slaughter-House 
Company." 

The first section forbids the landing or slaughtering of animals whose fleshis intended for food, 
within the city of New Orleans and other parishes andboundaries named and defined, or the 
keeping or establishing any slaughter-houses or abattoirs within those limits except by the 
corporation therebycreated, which is also limited to certain places afterwards mentioned. 
Suitablepenalties are enacted for violations of this prohibition. 

The second section designates the corporators, gives the name to thecorporation, and confers 
on it the usual corporate powers. 

The third and fourth sections authorize the company to establish and erectwithin certain 
territorial limits, therein defined, one or more stock-yards,stock-landings, and slaughter-
houses, and imposes upon it the duty of erecting,on or before the first day of June, 1869, one 
grand slaughter-house ofsufficient capacity for slaughtering five hundred animals per day. 

It declares that the company, after it shall have prepared all the necessarybuildings, yards, and 
other conveniences for that purpose, shall have the soleand exclusive privilege of conducting 
and carrying on the live-stock landingand slaughter-house business within the limits and 
privilege granted by theact, and that all such animals shall be landed at the stock-landings 
andslaughtered at the slaughter-houses of the company, and nowhere else. Penaltiesare 
enacted for infractions of this provision, and prices fixed for the maximumcharges of the 
company for each steamboat and for each animal landed. 

. . . 

This statute is denounced not only as creating a monopoly and conferringodious and exclusive 
privileges upon a small number of persons at the expenseof the great body of the community 
of New Orleans, but it is asserted that itdeprives a large and meritorious class of citizens--the 
whole of the butchersof the city--of the right to exercise their trade, the business to which 
theyhave been trained and on which they depend for the support of themselves andtheir 
families, and that the unrestricted exercise of the business ofbutchering is necessary to the 
daily subsistence of the population of thecity. 



. . . 

It is, however, the slaughter-house privilege, which is mainly relied on tojustify the charges of 
gross injustice to the public, and invasion of privateright. 

[The Police Power] 

It is not, and cannot be successfully controverted, that it is both the rightand the duty of the 
legislative body--the supreme power of the State ormunicipality--to prescribe and determine 
the localities where the business ofslaughtering for a great city may be conducted. To do this 
effectively it isindispensable that all persons who slaughter animals for food shall do it inthose 
places and nowhere else. 

The statute under consideration defines these localities and forbidsslaughtering in any other. It 
does not, as has been asserted, prevent thebutcher from doing his own slaughtering. On the 
contrary, the Slaughter-HouseCompany is required, under a heavy penalty, to permit and 
person who wishes todo so, to slaughter in their houses; and they are bound to make ample 
provisionfor the convenience of all the slaughtering for the entire city. The butcherthen is still 
permitted to slaughter, to prepare, and to sell his own meats;but he is required to slaughter at 
a specified place and to pay a reasonablecompensation for the use of the accommodations 
furnished him at that place. 

The wisdom of the monopoly granted by the legislature may be open toquestion, but it is 
difficult to see a justification for the assertion that thebutchers are deprived of the right to labor 
in their occupation, or the peopleof their daily service in preparing food, or how this statute, 
with the dutiesand guards imposed upon the company, can be said to destroy the business of 
thebutcher, or seriously interfere with its pursuit. 

The power here exercised by the legislature of Louisiana is, in its essentialnature, one which 
has been, up to the present period in the constitutionalhistory of this country, always conceded 
to belong to the States, however itmay now be questioned in some of its details. 

"Unwholesome trades, slaughter-houses, operations offensive to the senses,the deposit of 
powder, the application of steam power to propel cars, thebuilding with combustible materials, 
and the burial of the dead, may all," saysChancellor Kent, "be interdicted by law, in the midst of 
dense masses ofpopulation, on the general and rational principle, that every person ought soto 
use his property as not to injure his neighbors; and that private interestsmust be made 
subservient to the general interests of the community." This iscalled the police power; and it is 
declared by Chief Justice Shaw that it ismuch easier to perceive and realize the existence and 
sources of it than tomark its boundaries, or prescribe limits to its exercise. 

This power is, and must be from its very nature, incapable of any very exactdefinition or 
limitation. Upon it depends the security of social order, thelife and health of the citizen, the 
comfort of an existence in a thicklypopulated community, the enjoyment of private and social 
life, and thebeneficial use of property. "It extends," says another eminent judge, "to 
theprotection of the lives, limbs, health, comfort, and quiet of all persons, andthe protection of 
all property within the State; . . . and persons and propertyare subject to all kinds of restraints 
and burdens in order to secure thegeneral comfort, health, and prosperity of the State. Of the 
perfect right ofthe legislature to do this no question ever was, or, upon acknowledged 
generalprinciples, ever can be made, so far as natural persons are concerned." 



The regulation of the place and manner of conducting the slaughtering ofanimals, and the 
business of butchering within a city, and the inspection ofthe animals to be killed for meat, and 
of the meat afterwards, are among themost necessary and frequent exercises of this power. It 
is not, therefore,needed that we should seek for a comprehensive definition, but rather look 
forthe proper source of its exercise. 

In Gibbons v. Ogden, Chief Justice Marshall, speaking of inspection lawspassed by the States, 
says: "They form a portion of that immense mass oflegislation which controls everything within 
the territory of a State notsurrendered to the General Government--all which can be most 
advantageouslyadministered by the States themselves. Inspection laws, quarantine laws, 
healthlaws of every description, as well as laws for regulating the internal commerceof a State, 
and those which respect turnpike roads, ferries, &c., arecomponent parts. No direct general 
power over these objects is granted toCongress; and consequently they remain subject to 
State legislation." 

The exclusive authority of State legislation over this subject is strikinglyillustrated in the case of 
the City of New York v. Miln. In that case thedefendant was prosecuted for failing to comply 
with a statute of New York whichrequired of every master of a vessel arriving from a foreign 
port, in that ofNew York City, to report the names of all his passengers, with certainparticulars 
of their age, occupation, last place of settlement, and place oftheir birth. It was argued that this 
act was an invasion of the exclusive rightof Congress to regulate commerce. And it cannot be 
denied that such a statuteoperated at least indirectly upon the commercial intercourse between 
thecitizens of the United States and of foreign countries. But notwithstandingthis it was held to 
be an exercise of the police power properly within thecontrol of the State, and unaffected by 
the clause of the Constitution whichconferred on Congress the right to regulate commerce. 

To the same purpose are the recent cases of the License Tax and UnitedStates v. De Witt. In 
the latter case an act of Congress which undertook as apart of the internal revenue laws to 
make it a misdemeanor to mix for salenaphtha and illuminating oils, or to sell oil of petroleum 
inflammable at lessthan a prescribed temperature, was held to be void, because as a 
policeregulation the power to make such a law belonged to the States, and did notbelong to 
Congress. 

. . . 

It may, therefore, be considered as established, that the authority of thelegislature of Louisiana 
to pass the present statute is ample, unless somerestraint in the exercise of that power be 
found in the constitution of thatState or in the amendments to the Constitution of the United 
States, adoptedsince the date of the decisions we have already cited. 

If any such restraint is supposed to exist in the constitution of the State,the Supreme Court of 
Louisiana having necessarily passed on that question, itwould not be open to review in this 
court. 

The plaintiffs in error accepting this issue, allege that the statute is aviolation of the 
Constitution of the United States in these severalparticulars: 

That it creates an involuntary servitude forbidden by the thirteenth articleof amendment; 

That it abridges the privileges and immunities of citizens of the UnitedStates; 



That it denies to the plaintiffs the equal protection of the laws; and, 

That it deprives them of their property without due process of law; contraryto the provisions of 
the first section of the fourteenth article ofamendment. 

This court is thus called upon for the first time to give construction tothese articles. 

. . . 

[The Reconstruction Amendments in historical context: a racial, slaverycontext, not a general 
liberties context] 

The most cursory glance at [Amendments 13,14, 15] discloses a unity ofpurpose, when taken 
in connection with the history of the times, which cannotfail to have an important bearing on 
any question of doubt concerning theirtrue meaning. Nor can such doubts, when any 
reasonably exist, be safely andrationally solved without a reference to that history; for in it is 
found theoccasion and the necessity for recurring again to the great source of power inthis 
country, the people of the States, for additional guarantees of humanrights;additional powers 
to the Federal government; additionalrestraints upon those of the States. Fortunately that 
history is fresh withinthe memory of us all, and its leading features, as they bear upon the 
matterbefore us, free from doubt. 

The institution of African slavery, as it existed in about half the States ofthe Union, and the 
contests pervading the public mind for many years, betweenthose who desired its curtailment 
and ultimate extinction and those who desiredadditional safeguards for its security and 
perpetuation, culminated in theeffort, on the part of most of the States in which slavery existed, 
to separatefrom the Federal government, and to resist its authority. This constituted thewar of 
the rebellion, and whatever auxiliary causes may have contributed tobring about this war, 
undoubtedly the overshadowing and efficient cause wasAfrican slavery.  

[And Miller continues thus to treat the Thirteenth Amendment as concerned withslavery proper, 
and not servitudes more broadly.] 

The process of restoring to their proper relations with the Federalgovernment and with the 
other States those which had sided with the rebellion,undertaken under the proclamation of 
President Johnson in 1865, and before theassembling of Congress, developed the fact that, 
notwithstanding the formalrecognition by those States of the abolition of slavery, the condition 
of theslave race would, without further protection of the Federal government, bealmost as bad 
as it was before. Among the first acts of legislation adopted byseveral of the States in the 
legislative bodies which claimed to be in theirnormal relations with the Federal government, 
were laws which imposed upon thecolored race onerous disabilities and burdens, and curtailed 
their rights inthe pursuit of life, liberty, and property to such an extent that their freedomwas of 
little value, while they had lost the protection which they had receivedfrom their former owners 
from motives both of interest and humanity. 

They were in some States forbidden to appear in the towns in any othercharacter than menial 
servants. They were required to reside on and cultivatethe soil without the right to purchase or 
own it. They were excluded from manyoccupations of gain, and were not permitted to give 
testimony in the courts inany case where a white man was a party. It was said that their lives 
were atthe mercy of bad men, either because the laws for their protection wereinsufficient or 



were not enforced. 

These circumstances, whatever of falsehood or misconception may have beenmingled with 
their presentation, forced upon the statesmen who had conductedthe Federal government in 
safety through the crisis of the rebellion, and whosupposed that by the thirteenth article of 
amendment they had secured theresult of their labors, the conviction that something more was 
necessary in theway of constitutional protection to the unfortunate race who had suffered 
somuch. They accordingly passed through Congress the proposition for thefourteenth 
amendment, and they declined to treat as restored to their fullparticipation in the government 
of the Union the States which had been ininsurrection, until theyratified that article by a formal 
vote of theirlegislative bodies. 

Before we proceed to examine more critically the provisions of thisamendment, on which the 
plaintiffs in error rely, let us complete and dismissthe history of the recent amendments, as that 
history relates to the generalpurpose which pervades them all. A few years" experience 
satisfied thethoughtful men who had been the authors of the other two amendments 
that,notwithstanding the restraints of those articles on the States, and the lawspassed under 
the additional powers granted to Congress, these were inadequatefor the protection of life, 
liberty, and property, without which freedom to theslave was no boon. They were in all those 
States denied the right of suffrage.The laws were administered by the white man alone. It was 
urged that a race ofmen distinctively marked as was the negro, living in the midst of another 
anddominant race, could never be fully secured in their person and their propertywithout the 
right of suffrage. 

Hence the fifteenth amendment, which declares that "the right of a citizen ofthe United States 
to vote shall not be denied or abridged by any State onaccount of race, color, or previous 
condition of servitude." The negro having,by the fourteenth amendment, been declared to be a 
citizen of the UnitedStates, is thus made a voter in every State of the Union. 

We repeat, then, in the light of this recapitulation of events, almost toorecent to be called 
history, but which are familiar to us all; and on the mostcasual examination of the language of 
these amendments, no one can fail to beimpressed with the one pervading purpose found in 
them all, lying at thefoundation of each, and without which none of them would have been 
evensuggested; we mean the freedom of the slave race, the security and firmestablishment of 
that freedom, and the protection of the newly-made freeman andcitizen from the oppressions 
of those who had formerly exercised unlimiteddominion over him. It is true that only the 
fifteenth amendment, in terms,mentions the negro by speaking of his color and his slavery. But 
it is justas true that each of the other articles was addressed to the grievances of thatrace, and 
designed to remedy them as the fifteenth. 

[Context does not determine application, only selection among plausiblemeanings] 

We do not say that no one else but the negro can share in this protection.Both the language 
and spirit of these articles are to have their fair and justweight in any question of construction. 
Undoubtedly while negro slavery alonewas in the mind of the Congress which proposed the 
thirteenth article, itforbids any other kind of slavery, now or hereafter. If Mexican peonage or 
theChinese coolie labor system shall develop slavery of the Mexican or Chineserace within our 
territory, this amendment may safely be trusted to make itvoid. And so if other rights are 
assailed by the States which properly andnecessarily fall within the protection of these articles, 
that protection willapply, though the party interested may not be of African descent. But what 



wedo say, and what we wish to be understood is, that in any fair and justconstruction of any 
section or phrase of these amendments, it is necessary tolook to the purpose which we have 
said was the pervading spirit of them all,the evil which they were designed to remedy, and the 
process of continuedaddition to the Constitution, until that purpose was supposed to 
beaccomplished, as far as constitutional law can accomplish it. 

[The Fourteenth Amendment Citizenship Clause, defining both a federal and astate citizenship]

The first section of the fourteenth article, to which our attention is morespecially invited, opens 
with a definition of citizenship--not only citizenshipof the United States, but citizenship of the 
States. No such definition waspreviously found in the Constitution, nor had any attempt been 
made to defineit by act of Congress. It had been the occasion of much discussion in thecourts, 
by the executive departments, and in the public journals. It had beensaid by eminent judges 
that no man was a citizen of the United States, exceptas he was a citizen of one of the States 
composing the Union. Those, therefore,who had been born and resided always in the District 
of Columbia or in theTerritories, though within the United States, were not citizens. 
Whetherthis proposition was sound or not had never been judicially decided. But ithad been 
held by this court, in the celebrated Dred Scott case, only a fewyears before the outbreak of 
the civil war, that a man of African descent,whether a slave or not, was not and could not be a 
citizen of a State or of theUnited States. This decision, while it met the condemnation of some 
of theablest statesmen and constitutional lawyers of the country, had never beenoverruled; 
and if it was to be accepted as a constitutional limitation of theright of citizenship, then all the 
negro race who had recently been madefreemen, were still, not only not citizens, but were 
incapable of becoming soby anything short of an amendment to the Constitution. 

To remove this difficulty primarily, and to establish a clear andcomprehensive definition of 
citizenship which should declare what shouldconstitute citizenship of the United States, and 
also citizenship of a State,the first clause of the first section was framed. 

"All persons born or naturalized in the United States, and subject to thejurisdiction thereof, are 
citizens of the United States and of the Statewherein they reside." 

The first observation we have to make on this clause is, that it puts at restboth the questions 
which we stated to have been the subject of differences ofopinion. It declares that persons 
may be citizens of the United States withoutregard to their citizenship of a particular State, and 
it overturns the DredScott decision by making all persons born within the United States and 
subjectto its jurisdiction citizens of the United States. That its main purpose was toestablish the 
citizenship of the negro can admit of no doubt. The phrase,"subject to its jurisdiction" was 
intended to exclude from its operationchildren of ministers, consuls, and citizens or subjects of 
foreign States bornwithin the United States. 

The next observation is more important in view of the arguments of counsel inthe present 
case. It is, that the distinction between citizenship of the UnitedStates and citizenship of a 
State is clearly recognized and established.Not only may a man be a citizen of the United 
States without being acitizen of a State, but an important element is necessary to convert the 
formerinto the latter. He must reside within the State to make him a citizen of it,but it is only 
necessary that he should be born or naturalized in the UnitedStates to be a citizen of the 
Union. 

It is quite clear, then, that there is a citizenship of the United States,and a citizenship of a 



State, which are distinct from each other, and whichdepend upon different characteristics or 
circumstances in the individual. 

[Privileges or Immunities Clause does not mention privileges or immunitiesof a state citizen: 
thus two different categories of privileges orimmunities] 

We think this distinction and its explicit recognition in this amendment ofgreat weight in this 
argument, because the next paragraph of this same section,which is the one mainly relied on 
by the plaintiffs in error, speaks only ofprivileges and immunities of citizens of the United 
States, and does not speakof those of citizens of the several States. The argument, however, 
in favor ofthe plaintiffs rests wholly on the assumption that the citizenship is the same,and the 
privileges and immunities guaranteed by the clause are the same. 

The language is, "No State shall make or enforce any law which shall abridgethe privileges or 
immunities of citizens of the United States." It is a littleremarkable, if this clause was intended 
as a protection to the citizen of aState against the legislative power of his own State, that the 
word citizen ofthe State should be left out when it is so carefully used, and used 
incontradistinction to citizens of the United States, in the very sentence whichprecedes it. It is 
too clear for argument that the change in phraseology wasadopted understandingly and with a 
purpose. 

Of the privileges and immunities of the citizen of the United States, and ofthe privileges and 
immunities of the citizen of the State, and what theyrespectively are, we will presently 
consider; but we wish to state here that itis only the former which are placed by this clause 
under the protection of theFederal Constitution, and that the latter, whatever they may be, are 
notintended to have any additional protection by this paragraph of theamendment. 

If, then, there is a difference between the privileges and immunitiesbelonging to a citizen of the 
United States as such, and those belonging to thecitizen of the State as such the latter must 
rest for their security andprotection where they have heretofore rested; for they are not 
embraced by thisparagraph of the amendment. 

[Influence of Article IV Privileges and ImmunitiesClause on Fourteenth Amendment 
Construction] 

The first occurrence of the words "privileges and immunities" in ourconstitutional history, is to 
be found in the fourth of the articles of the oldConfederation. 

It declares "that the better to secure and perpetuate mutual friendship andintercourse among 
the people of the different States in this Union, the freeinhabitants of each of these States, 
paupers, vagabonds, and fugitives fromjustice excepted, shall be entitled to all the privileges 
and immunities offree citizens in the several States; and the people of each State shall 
havefree ingress and regress to and from any other State, and shall enjoy thereinall the 
privileges of trade and commerce, subject to the same duties,impositions, and restrictions as 
the inhabitants thereof respectively." 

In the Constitution of the United States, which superseded the Articles ofConfederation, the 
corresponding provision is found in section two of thefourth article, in the following words: "The 
citizens of each State shall beentitled to all the privileges and immunities of citizens of the 
severalStates." 



There can be but little question that the purpose of both these provisions isthe same, and that 
the privileges and immunities intended are the same in each.In the article of the Confederation 
we have some of these specificallymentioned, and enough perhaps to give some general idea 
of the class of civilrights meant by the phrase. 

Fortunately we are not without judicial construction of this clause of theConstitution. The first 
and the leading case on the subject is that of Corfieldv. Coryell, decided by Mr. Justice 
Washington in the Circuit Court for theDistrict of Pennsylvania in 1823.  

[Article IV privileges and immunities (of state citizens) are"fundamental"] 

"The inquiry," he says, "is, what are the privileges and immunities ofcitizens of the several 
States? We feel no hesitation in confining theseexpressions to those privileges and immunities 
which are fundamental; whichbelong of right to the citizens of all free governments, and which 
have at alltimes been enjoyed by citizens of the several States which compose this Union,from 
the time of their becoming free, independent, and sovereign. What thesefundamental 
principles are, it would be more tedious than difficult toenumerate. They may all, however, be 
comprehended under the following generalheads: protection by the government, with the right 
to acquire and possessproperty of every kind, and to pursue and obtain happiness and safety, 
subject,nevertheless, to such restraints as the government may prescribe for thegeneral good 
of the whole." 

This definition of the privileges and immunities of citizens of the States isadopted in the main 
by this court in the recent case of Ward v. The State ofMaryland, while it declines to undertake 
an authoritative definition beyondwhat was necessary to that decision. The description, when 
taken to includeothers not named, but which are of the same general character, embraces 
nearlyevery civil right for the establishment and protection of which organizedgovernment is 
instituted. They are, in the language of Judge Washington, thoserights which are fundamental. 
Throughout his opinion, they are spoken of asrights belonging to the individual as a citizen of a 
State. They are so spokenof in the constitutional provision which he was construing. And they 
havealways been held to be the class of rights which the State governments werecreated to 
establish and secure. 

In the case of Paul v. Virginia, the court, in expounding this clause of theConstitution, says that 
"the privileges and immunities secured to citizens ofeach State in the several States, by the 
provision in question, are thoseprivileges and immunities which are common to the citizens in 
the latterStates under their constitution and laws by virtue of their beingcitizens." 

[Article IV Privileges and Immunities Clause did not create newrights] 

The constitutional provision there alluded to did not create those rights,which it called 
privileges and immunities of citizens of the States. It threwaround them in that clause no 
security for the citizen of the State in whichthey were claimed or exercised. Nor did it profess to 
control the power of theState governments over the rights of its own citizens. 

Its sole purpose was to declare to the several States, that whatever thoserights, as you grant 
or establish them to your own citizens, or as you limit orqualify, or impose restrictions on their 
exercise, the same, neither more norless, shall be the measure of the rights of citizens of other 
States withinyour jurisdiction. 



[The whole domain of fundamental rights not transferred to the federalgovernment by the 
Fourteenth Amendment; states will continue to have some rolein fundamental rights protection]

It would be the vainest show of learning to attempt to prove by citations ofauthority, that up to 
the adoption of the recent amendments, no claim orpretence was set up that those rights 
depended on the Federal government fortheir existence or protection, beyond the very few 
express limitations whichthe Federal Constitution imposed upon the States--such, for instance, 
as theprohibition against ex post facto laws, bills of attainder, and laws impairingthe obligation 
of contracts. But with the exception of these and a few otherrestrictions, the entire domain of 
the privileges and immunities of citizens ofthe States, as above defined, lay within the 
constitutional and legislativepower of the States, and without that of the Federal government. 
Was it thepurpose of the fourteenth amendment, by the simple declaration that no Stateshould 
make or enforce any law which shall abridge the privileges andimmunities of citizens of the 
United States, to transfer the security andprotection of all the civil rights which we have 
mentioned, from the States tothe Federal government? And where it is declared that Congress 
shall have thepower to enforce that article, was it intended to bring within the power 
ofCongress the entire domain of civil rights heretofore belonging exclusively tothe States? 

All this and more must follow, if the proposition of theplaintiffs inerror be sound. For not only 
are these rights subject to the control ofCongress whenever in its discretion any of them are 
supposed to be abridged byState legislation, but that body may also pass laws in advance, 
limiting andrestricting the exercise of legislative power by the States, in their mostordinary and 
usual functions, as in its judgment it may think proper on allsuch subjects. And still further, 
such a construction followed by the reversalof the judgments of the Supreme Court of 
Louisiana in these cases, wouldconstitute this court a perpetual censor upon all legislation of 
the States, onthe civil rights of their own citizens, with authority to nullify such as itdid not 
approve as consistent with those rights, as they existed at the time ofthe adoption of this 
amendment. The argument we admit is not always the mostconclusive which is drawn from the 
consequences urged against the adoption of aparticular construction of an instrument. But 
when, as in the case before us,these consequences are so serious, so far-reaching and 
pervading, so great adeparture from the structure and spirit of our institutions; when the effect 
isto fetter and degrade the State governments by subjecting them to the controlof Congress, in 
the exercise of powers heretofore universally conceded to themof the most ordinary and 
fundamental character; when in fact it radicallychanges the whole theory of the relations of the 
State and Federal governmentsto each other and of both these governments to the people; the 
argument has aforce that is irresistible, in the absence of language which expresses such 
apurpose too clearly to admit of doubt. 

We are convinced that no such results were intended by the Congress whichproposed these 
amendments, nor by the legislatures of the States which ratifiedthem. 

[The fundamental right to work free from unreasonable monopolies depended inno way on the 
federal government, and thus now does not fall under theFourteenth Amendment] 

Having shown that the privileges and immunities relied on in the argument arethose which 
belong to citizens of the States as such, and that they are left tothe State governments for 
security and protection, and not by this articleplaced under the special care of the Federal 
government, we may hold ourselvesexcused from defining the privilegesand immunities of 
citizens of theUnited States which no State can abridge, until some case involving 
thoseprivileges may make it necessary to do so. 



[But there are some changes; the clause is not meaningless] 

But lest it should be said that no such privileges and immunities are to befound if those we 
have been considering are excluded, we venture to suggestsome which own their existence to 
the Federal government, its Nationalcharacter, its Constitution, or its laws. 

[Those rights necessary for the operation of the national government:Crandall rights] 

One of these is well described in the case of Crandall v. Nevada. It is saidto be the right of the 
citizen of this great country, protected by impliedguarantees of its Constitution, "to come to the 
seat of government to assertany claim he may have upon that government, to transact any 
business he mayhave with it, to seek its protection, to share its offices, to engage 
inadministering its functions. He has the right of free access to its seaports,through which all 
operations of foreign commerce are conducted, to thesubtreasuries, land offices, and courts of 
justice in the several States." Andquoting from the language of Chief Justice Taney in another 
case, it is said"that for all the great purposes for which the Federal government 
wasestablished, we are one people, with one common country, we are all citizens ofthe United 
States;" and it is, as such citizens, that their rights aresupported in this court in Crandall v. 
Nevada. 

[Other rights: Question: how could a state infringe these so as to belimited by the Fourteenth 
Amendment?] 

Another privilege of a citizen of the United States is to demand the care andprotection of the 
Federal government over his life, liberty, and property whenon the high seas or within the 
jurisdiction of a foreign government. Of thisthere can be no doubt, nor that the right depends 
upon his character as acitizen of the United States. The right to peaceably assemble and 
petition forredress of grievances, the privilege of the writ of habeas corpus, are rightsof the 
citizen guaranteed by the Federal Constitution. The right to use thenavigable waters of the 
United States, however they may penetrate the territoryof the several States, all rights secured 
to our citizens by treaties withforeign nations,are dependent upon citizenship of the United 
States,and not citizenship of a State. One of these privileges is conferred by thevery article 
under consideration. It is that a citizen of the United Statescan, of his own volition, become a 
citizen of any State of the Union by a bonafide residence therein, with the same rights as other 
citizens of that State.To these may be added the rights secured by the thirteenth and 
fifteentharticles of amendment, and by the other clause of the fourteenth, next to 
beconsidered. 

[Conclusion about Privileges or Immunities Clause] 

But it is useless to pursue this branch of the inquiry, since we are ofopinion that the rights 
claimed by these plaintiffs in error, if they have anyexistence, are not privileges and immunities 
of citizens of the United Stateswithin the meaning of the clause of the fourteenth amendment 
underconsideration. 

"All persons born or naturalized in the United States, and subject to thejurisdiction thereof, are 
citizens of the United States and of the Statewherein they reside. No State shall make or 
enforce any law which shall abridgethe privileges or immunities of citizens of the United States; 
nor shall anyState deprive any person of life, liberty, or property without due process oflaw, nor 
deny to any person within its jurisdiction the equal protection of itslaws." 



[Fourteenth Amendment Due Process Clause] 

The argument has not been much pressed in these cases that the defendant"scharter deprives 
the plaintiffs of their property without due process of law,or that it denies to them the equal 
protection of the law. The first of theseparagraphs has been in the Constitution since the 
adoption of the fifthamendment, as a restraint upon the Federal power. It is also to be found 
insome form of expression in the constitutions of nearly all the States, as arestraint upon the 
power of the States. This law then, has practically been thesame as it now is during the 
existence of the government, except so far as thepresent amendment may place the 
restraining power over the States in thismatter in the hands of the Federal government. 

We are not without judicial interpretation, therefore, both State andNational, of the meaning of 
this clause. And itis sufficient to saythat under no construction of that provision that we have 
ever seen, or anythat we deem admissible, can the restraint imposed by the State of 
Louisianaupon the exercise of their trade by the butchers of New Orleans be held to be 
adeprivation of property within the meaning of that provision. 

[Fourteenth Amendment Equal Protection Clause] 

"Nor shall any State deny to any person within its jurisdiction the equalprotection of the laws." 

In the light of the history of these amendments, and the pervading purpose ofthem, which we 
have already discussed, it is not difficult to give a meaning tothis clause. The existence of laws 
in the States where the newly emancipatednegroes resided, which discriminated with gross 
injustice and hardship againstthem as a class, was the evil to be remedied by this clause, and 
by it suchlaws are forbidden. 

If, however, the States did not conform their laws to its requirements, thenby the fifth section of 
the article of amendment Congress was authorized toenforce it by suitable legislation. We 
doubt very much whether any action of aState not directed by way of discrimination against the 
negroes as a class, oron account of their race, will ever be held to come within the purview of 
thisprovision. It is so clearly a provision for that race and that emergency, thata strong case 
would be necessary for its application to any other. But as it isa State that is to be dealt with, 
and not alone the validity of its laws, wemay safely leave that matter until Congress shall have 
exercised its power, orsome case of State oppression, by denial of equal justice in its courts, 
shallhave claimed a decision at our hands. We find no such case in the one beforeus, and do 
not deem it necessary to go over the argument again, as it may haverelation to this particular 
clause of the amendment. 

[The survival of separate spheres of state and federal authority] 

In the early history of the organization of the government, its statesmenseem to have divided 
on the line which should separate the powers of theNational government from those of the 
State governments, and though this linehasever been very well defined in public opinion, such 
a division hascontinued from that day to this. 

The adoption of the first eleven amendments to the Constitution so soon afterthe original 
instrument was accepted, shows a prevailing sense of danger atthat time from the Federal 
power. And it cannot be denied that such a jealousycontinued to exist with many patriotic men 
until the breaking out of the latecivil war. It was then discovered that the true danger to the 



perpetuity of theUnion was in the capacity of the State organizations to combine and 
concentrateall the powers of the State, and of contiguous States, for a determinedresistance to 
the General Government. 

Unquestionably this has given great force to the argument, and added largelyto the number of 
those who believe in the necessity of a strong Nationalgovernment. 

But, however pervading this sentiment, and however it may have contributed tothe adoption of 
the amendments we have been considering, we do not see in thoseamendments any purpose 
to destroy the main features of the general system.Under the pressure of all the excited feeling 
growing out of the war, ourstatesmen have still believed that the existence of the State with 
powers fordomestic and local government, including the regulation of civil rights--therights of 
person and of property--was essential to the perfect working of ourcomplex form of 
government, though they have thought proper to imposeadditional limitations on the States, 
and to confer additional power on that ofthe Nation. 

But whatever fluctuations may be seen in the history of public opinion onthis subject during the 
period of our national existence, we think it will befound that this court, so far as its functions 
required, has always held with asteady and an even hand the balance between State and 
Federal power, and wetrust that such may continue to be the history of its relation to that 
subjectso long as it shall have duties to perform which demand of it a construction ofthe 
Constitution, or of any of its parts. 

The judgments of the Supreme Court of Louisiana in these cases are 

AFFIRMED. 

Mr. Justice FIELD, dissenting: 

I am unable to agree with the majority of the court in these cases, and willproceed to state the 
reasons of my dissent from their judgment. 

[Elucidation of the damage caused by the Louisiana statute] 

. . . 

But it is only the special and exclusive privileges conferred by the act thatthis court has to 
consider in the cases before it. These privileges are grantedfor the period of twenty-five years. 
. . . 

In order to understand the real character of these special privileges, it isnecessary to know the 
extent of country and of population which they affect.The parish of Orleans contains an area of 
country of 150 square miles; theparish of Jefferson, 384 square miles; and the parish of St. 
Bernard, 620square miles. The three parishes together contain an area of 1154 square 
miles,and they have a population of between two and three hundred thousand people. 

. . . 

The substance of the averments of the plaintiffs in erroris this:That prior to the passage of the 
act in question they were engaged in thelawful and necessary business of procuring and 



bringing to the parishes ofOrleans, Jefferson, and St. Bernard, animals suitable for human 
food, and inpreparing such food for market; that in the prosecution of this business theyhad 
provided in these parishes suitable establishments for landing, sheltering,keeping, and 
slaughtering cattle and the sale of meat; that with theirassociation about four hundred persons 
were connected, and that in the parishesnamed about a thousand persons were thus engaged 
in procuring, preparing, andselling animal food. And they complain that the business of 
landing, yarding,and keeping, within the parishes named, cattle intended for sale or 
slaughter,which was lawful for them to pursue before the first day of June, 1869, is madeby 
that act unlawful for any one except the corporation named; and that thebusiness of 
slaughtering cattle and preparing animal food for market, which itwas lawful for them to pursue 
in these parishes before that day, is made bythat act unlawful for them to pursue afterwards, 
except in the buildings of thecompany, and upon payment of certain prescribed fees, and a 
surrender of avaluable portion of each animal slaughtered. And they contend that the 
lawfulbusiness of landing, yarding, sheltering, and keeping cattle intended for saleor slaughter, 
which they in common with every individual in the community ofthe three parishes had a right 
to follow, cannot be thus taken from them andgiven over for a period of twenty-five years to the 
sole and exclusiveenjoyment of a corporation of seventeen persons or of anybody else. And 
theyalso contend that the lawful and necessary business of slaughtering cattle andpreparing 
animal food for market, which they and all other individuals had aright to follow, cannot be thus 
restricted within this territory of 1154 squaremiles to the buildings of this corporation, or be 
subjected to tribute for theemolument of that body. 

[The extent of the police power] 

No one will deny the abstract justice which lies in the position of theplaintiffs in error; and I 
shall endeavor toshow that the position hassome support in the fundamental law of the 
country. 

It is contended in justification for the act in question that it was adoptedin the interest of the 
city, to promote its cleanliness and protect its health,and was the legitimate exercise of what is 
termed the police power of theState. That power undoubtedly extends to all regulations 
affecting the health,good order, morals, peace, and safety of society, and is exercised on a 
greatvariety of subjects, and in almost numberless ways. All sorts of restrictionsand burdens 
are imposed under it, and when these are not in conflict with anyconstitutional prohibitions, or 
fundamental principles, they cannot besuccessfully assailed in a judicial tribunal. With this 
power of the State andits legitimate exercise I shall not differ from the majority of the court. 
Butunder the pretence of prescribing a police regulation the State cannot bepermitted to 
encroach upon any of the just rights of the citizen, which theConstitution intended to secure 
against abridgment. 

In the law in question there are only two provisions which can properly becalled police 
regulations--the one which requires the landing and slaughteringof animals below the city of 
New Orleans, and the other which requires theinspection of the animals before they are 
slaughtered. When these requirementsare complied with, the sanitary purposes of the act are 
accomplished. In allother particulars the act is a mere grant to a corporation created by it 
ofspecial and exclusive privileges by which the health of the city is in no waypromoted. . . . 

It is also sought to justify the act in question on the same principle thatexclusive grants for 
ferries, bridges, and turnpikes are sanctioned. But it canfind no support there. Those grants 
are of franchises of a public characterappertaining to the government. Their use usually 



requires the exercise of thesovereign right of eminent domain. It is for the government to 
determine whenone of them shall be granted, and the conditions upon which it shall 
beenjoyed. It is the duty of the government to provide suitable roads, bridges,and ferries for 
the convenience of the public, and if it chooses to devolvethis duty to any extent, or in any 
locality, upon particular individuals orcorporations, it may of course stipulate for such exclusive 
privilegesconnected with the franchise as it may deem proper, without encroaching uponthe 
freedom or the just rights of others. The grant, with exclusive privileges,of a right thus 
appertaining to the government, is a very different thing froma grant, with exclusive privileges, 
of a right to pursue one of the ordinarytrades or callings of life, which is a right appertaining 
solely to theindividual. 

. . . 

[The danger and history of monopolies] 

The act of Louisiana presents the naked case, unaccompanied by any publicconsiderations, 
where a right to pursue a lawful and necessary calling,previously enjoyed by every citizen, and 
in connection with which a thousandpersons were daily employed, is taken away and vested 
exclusivelyfortwenty-five years, for an extensive district and a large population, in asingle 
corporation, or its exercise is for that period restricted to theestablishments of the corporation, 
and there allowed only upon onerousconditions. 

If exclusive privileges of this character can be granted to a corporation ofseventeen persons, 
they may, in the discretion of the legislature, be equallygranted to single individual. If they may 
be granted for twenty-five years theymay be equally granted for a century, and in perpetuity. If 
they may be grantedfor the landing and keeping of animals intended for sale or slaughter they 
maybe equally granted for the landing and storing of grain and other products ofthe earth, or 
for any article of commerce. If they may be granted forstructures in which animal food is 
prepared for market they may be equallygranted for structures in which farinaceous or 
vegetable food is prepared. Theymay be granted for any of the pursuits of human industry, 
even in its mostsimple and common forms. Indeed, upon the theory on which the 
exclusiveprivileges granted by the act in question are sustained, there is no monopoly,in the 
most odious form, which may not be upheld. 

The question presented is, therefore, one of the gravest importance, notmerely to the parties 
here, but to the whole country. It is nothing less thanthe question whether the recent 
amendments to the Federal Constitution protectthe citizens of the United States against the 
deprivation of their commonrights by State legislation. In my judgment the fourteenth 
amendment doesafford such protection, and was so intended by the Congress which framed 
andthe States which adopted it. 

[Field then proceeds to examine the Thirteenth Amendment, omitted here.] 

But if the exclusive privileges conferred upon the Louisiana corporation canbe sustained, it is 
not perceived why exclusive privileges for the constructionand keeping of ovens, machines, 
grindstones, wine-presses, and for all thenumerous trades and pursuits for the prosecution of 
which buildings arerequired, may not be equally bestowed upon other corporations or 
privateindividuals, and for periods of indefinite duration. 

[Purpose of the Fourteenth Amendment: nationalization of all commonrights] 



It is not necessary, however, as I have said, to rest my objections to theact in question upon 
the terms and meaning of the thirteenth amendment. Theprovisions of the fourteenth 
amendment, which is properly a supplement to thethirteenth, cover, in my judgment, the case 
before us, and inhibit anylegislation which confers special and exclusive privileges like these 
underconsideration. The amendment was adopted to obviate objections which had beenraised 
and pressed with great force to the validity of the Civil Rights Act,and to place the common 
rights of American citizens under the protection of theNational government. It first declares that 
"all persons born or naturalized inthe United States, and subject to the jurisdiction thereof, are 
citizens of theUnited States and of the State wherein they reside." It then declares that 
"noState shall make or enforce any law which shall abridge the privileges orimmunities of 
citizens of the United States, nor shall any State deprive anyperson of life, liberty, or property, 
without due process of law, nor deny toany person within its jurisdiction the equal protection of 
the laws." 

[The Revolutionary Nature of Fourteenth Amendment Citizenship] 

The first clause of this amendment determines who are citizens of the UnitedStates, and how 
their citizenship is created. Before its enactment there wasmuch diversity of opinion among 
jurists and statesmen whether there was anysuch citizenship independent of that of the State, 
and, if any existed, as tothe manner in which it originated. With a great number the opinion 
prevailedthat there was no such citizenship independent of the citizenship of the State.Such 
was the opinion of Mr. Calhoun and the class represented by him. In hiscelebrated speech in 
the Senate upon the Force Bill, in 1833, referring to thereliance expressed by a senator upon 
the fact that we are citizens of theUnited States, he said: "If by citizen of the United States he 
means a citizenat large, one whose citizenship extends to the entire geographical limits ofthe 
country without having a local citizenship in some State or Territory, asort of citizen of the 
world, all I have to say is that such a citizen would bea perfect nondescript; that not a single 
individual of this description can befound in the entire mass of our population. Notwithstanding 
all the pomp anddisplay of eloquence on the occasion, every citizen is a citizen of some 
Stateor Territory, and as such, under an express provision of the Constitution, isentitled to all 
privileges and immunities of citizens in the several States;and it is in this and no other sense 
that we are citizens of the UnitedStates."  

In the Dred Scott case this subject of citizenship of the United States wasfully and elaborately 
discussed. The exposition in the opinion of Mr. JusticeCurtis has been generally accepted by 
the profession of the country as the onecontaining the soundest views of constitutional law. 
And he held that, underthe Constitution, citizenship of the United States in reference to natives 
wasdependent upon citizenship in the several States, under their constitutions andlaws. 

The Chief Justice, in that case, and a majority of the court with him, heldthat the words "people 
of the United States" and "citizens" were synonymousterms; that the people of the respective 
States were the parties to theConstitution; that these people consisted of the free inhabitants 
of thoseStates; that they had provided in their Constitution for the adoption of auniform rule of 
naturalization; that they and their descendants and personsnaturalized were the only persons 
who could be citizens of the United States,and that it was not in the power of any State to 
invest any other person withcitizenship so that he could enjoy the privileges of a citizen under 
theConstitution, and that therefore the descendants of persons brought to thiscountry and sold 
as slaves were not, and could not be citizens within themeaning of the Constitution. 

[Omission of mention of privileges or immunities of a state citizen meansthat all important 



privileges or immunities have been transferred to the arenaof privileges or immunities of U.S. 
citizens] 

The first clause of the fourteenth amendment changes this whole subject, andremoves it from 
the region of discussion and doubt. It recognizes in expressterms, if it does not create, citizens 
of the United States, and it makes theircitizenship dependent upon the place of their birth, or 
the fact of theiradoption, and not upon the constitution or laws of any State or the conditionof 
their ancestry. A citizen of a State is now only a citizen of the UnitedStates residing in that 
State. The fundamental rights, privileges, andimmunities which belong to him as a free man 
and a free citizen, now belong tohim as a citizen of the United States, and are not dependent 
upon hiscitizenship of any State. The exercise of these rights and privileges, and thedegree of 
enjoyment received from such exercise, are always more or lessaffected by the condition and 
the local institutions of the State, or city, ortown where he resides. They are thus affected in a 
State by the wisdom of itslaws, the ability of its officers, the efficiency of its magistrates, 
theeducation and morals of its people, and by many other considerations. This is aresult which 
follows from the constitution of society, and can never beavoided, but in no other way can they 
be affected by the action of the State,or by the residence of the citizen therein. They do not 
derivetheirexistence from its legislation, and cannot be destroyed by its power. 

[Impugning the majority opinion, saying that it guts the FourteenthAmendment] 

The amendment does not attempt to confer any new privileges or immunitiesupon citizens, or 
to enumerate or define those already existing. It assumesthat there are such privileges and 
immunities which belong of right to citizensas such, and ordains that they shall not be abridged 
by State legislation. Ifthis inhibition has no reference to privileges and immunities of 
thischaracter, but only refers, as held by the majority of the court in theiropinion, to such 
privileges and immunities as were before its adoptionspecially designated in the Constitution or 
necessarily implied as belonging tocitizens of the United States, it was a vain and idle 
enactment, whichaccomplished nothing, and most unnecessarily excited Congress and the 
people onits passage. With privileges and immunities thus designated or implied no Statecould 
ever have interfered by its laws, and no new constitutional provision wasrequired to inhibit 
such interference. The supremacy of the Constitution andthe laws of the United States always 
controlled any State legislation of thatcharacter. But if the amendment refers to the natural and 
inalienable rightswhich belong to all citizens, the inhibition has a profound significance 
andconsequence. 

[Definition of privileges or immunities of United States citizens] 

What, then, are the privileges and immunities which are secured againstabridgment by State 
legislation? 

In the first section of the Civil Rights Act Congress has given itsinterpretation to these terms, or 
at least has stated some of the rights which,in its judgment, these terms include; it has there 
declared that they includethe right "to make and enforce contracts, to sue, be parties and give 
evidence,to inherit, purchase, lease, sell, hold, and convey real and personal property,and to 
full and equal benefit of all laws and proceedings for the security ofperson and property." That 
act, it is true, was passed before the fourteenthamendment, but the amendment was adopted, 
as I have already said, to obviateobjections to the act, or, speaking more accurately, I should 
say, to obviateobjections to legislation of a similar character, extending the protection ofthe 
National government over the common rights of all citizens of the UnitedStates. Accordingly, 



after its ratification, Congress re-enacted the act underthe belief that whatever doubts may 
have previously existed of its validity,they were removed by the amendment.  

[Fourteenth Amendment privileges or immunities will be the same as ArticleIV privileges and 
immunities were: all rights of any importance] 

The terms, privileges and immunities, are not new in the amendment; they werein the 
Constitution before the amendment was adopted. They are found in thesecond section of the 
fourth article, which declares that "the citizens of eachState shall be entitled to all privileges 
and immunities of citizens in theseveral States," and they have been the subject of frequent 
consideration injudicial decisions. In Corfield v. Coryell, Mr. Justice Washington said he had"no 
hesitation in confining these expressions to those privileges andimmunities which were, in their 
nature, fundamental; which belong of right tocitizens of all free governments, and which have 
at all times been enjoyed bythe citizens of the several States which compose the Union, from 
the time oftheir becoming free, independent, and sovereign;" and, in considering whatthose 
fundamental privileges were, he said that perhaps it would be moretedious than difficult to 
enumerate them, but that they might be "allcomprehended under the following general heads: 
protection by the government;the enjoyment of life and liberty, with the right to acquire and 
possessproperty of every kind, and to pursue and obtain happiness and safety, 
subject,nevertheless, to such restraints as the government may justly prescribe for thegeneral 
good of the whole." This appears to me to be a sound construction ofthe clause in question. 
The privileges and immunities designated are thosewhich of right belong to the citizens of all 
free governments. Clearly amongthese must be placed the right to pursue a lawful 
employment in a lawfulmanner, without other restraint than such as equally affects all persons. 
Inthe discussionsin Congress upon the passage of the Civil Rights Actrepeated reference was 
made to this language of Mr. Justice Washington. It wascited by Senator Trumbull with the 
observation that it enumerated the veryrights belonging to a citizen of the United States set 
forth in the firstsection of the act, and with the statement that all persons born in the 
UnitedStates, being declared by the act citizens of the United States, wouldthenceforth be 
entitled to the rights of citizens, and that these were thegreat fundamental rights set forth in the 
act; and that they were set forth "asappertaining to every freeman." 

The privileges and immunities designated in the second section of the fourtharticle of the 
Constitution are, then, according to the decision cited, thosewhich of right belong to the 
citizens of all free governments, and they can beenjoyed under that clause by the citizens of 
each State in the several Statesupon the same terms and conditions as they are enjoyed by 
the citizens of thelatter States. No discrimination can be made by one State against the 
citizensof other States in their enjoyment, nor can any greater imposition be leviedthan such as 
is laid upon its own citizens. It is a clause which insuresequality in the enjoyment of these 
rights between citizens of the severalStates whilst in the same State. 

. . . 

[Relative Nature of Fourteenth Amendment like Article IV: but now, any twoU.S. citizens will 
have identical rights] 

What the clause in question did for the protection of the citizens of oneState against hostile 
and discriminating legislation of other States, thefourteenth amendment does forthe protection 
of every citizen of theUnited States against hostile and discriminating legislation against him 
infavor of others, whether they reside in the same or in different States. Ifunder the fourth 



article of the Constitution equality of privileges andimmunities is secured between citizens of 
different States, under thefourteenth amendment the same equality is secured between 
citizens of theUnited States. 

It will not be pretended that under the fourth article of the Constitutionany State could create a 
monopoly in any known trade or manufacture in favor ofher own citizens, or any portion of 
them, which would exclude an equalparticipation in the trade or manufacture monopolized by 
citizens of otherStates. She could not confer, for example, upon any of her citizens the 
soleright to manufacture shoes, or boots, or silk, or the sole right to sell thosearticles in the 
State so as to exclude non-resident citizens from engaging in asimilar manufacture or sale. 
The non-resident citizens could claim equality ofprivilege under the provisions of the fourth 
article with the citizens of theState exercising the monopoly as well as with others, and thus, as 
respectsthem, the monopoly would cease. If this were not so it would be in the power ofthe 
State to exclude at any time the citizens of other States fromparticipation in particular branches 
of commerce or trade, and extend theexclusion from time to time so as effectually to prevent 
any traffic withthem. 

[Monopolies as abridgements of fundamental rights] 

Now, what the clause in question does for the protection of citizens of oneState against the 
creation of monopolies in favor of citizens of other States,the fourteenth amendment does for 
the protection of every citizen of the UnitedStates against the creation of any monopoly 
whatever. The privileges andimmunities of citizens of the United States, of every one of them, 
is securedagainst abridgment in any form by any State. The fourteenth amendment 
placesthem under the guardianship of the National authority. All monopolies in anyknown trade 
or manufacture are an invasion of these privileges, for theyencroach upon the liberty of citizens 
to acquire property and pursue happiness,and wereheld void at common law in the great Case 
of Monopolies,decided during the reign of Queen Elizabeth. 

A monopoly is defined "to be an institution or allowance from the sovereignpower of the State 
by grant, commission, or otherwise, to any person orcorporation, for the sole buying, selling, 
making, working, or using ofanything, whereby any person or persons, bodies politic or 
corporate, aresought to be restrained of any freedom or liberty they had before, or hinderedin 
their lawful trade." All such grants relating to any known trade ormanufacture have been held 
by all the judges of England, whenever they havecome up for consideration, to be void at 
common law as destroying the freedomof trade, discouraging labor and industry, restraining 
persons from getting anhonest livelihood, and putting it into the power of the grantees to 
enhance theprice of commodities.  

. . . 

[English law is hostile to monopolies] 

The common law of England, as is thus seen, condemned all monopolies in anyknown trade or 
manufacture, and declared void all grants of special privilegeswhereby others could be 
deprived of any liberty which they previously had, orbe hindered in their lawful trade. The 
statute of James I, to which I havereferred, only embodied the law as it had been previously 
declared by thecourts of England, although frequently disregarded by the sovereigns of 
thatcountry. 



[Early America was likewise hostile to monopolies] 

The common law of England is the basis of the jurisprudence of the UnitedStates. It was 
brought to this country by the colonists, together with theEnglish statutes, and was established 
here so far as it was applicable to theircondition. That law and the benefit of such of the 
English statutes as existedat the time of their colonization, and which they had by experience 
found to beapplicable to their circumstances, were claimed by the Congress of the 
UnitedColonies in 1774 as a part of their "indubitable rights and liberties." Of thestatutes, the 
benefits of which was thus claimed, the statute of James Iagainst monopolies was one of the 
most important. And when the Coloniesseparated from the mother country no privilege was 
more fully recognized ormore completely incorporated into the fundamental law of the country 
than thatevery free subject in the British empire was entitled to pursue his happinessby 
following any of the known established trades and occupations of thecountry, subject only to 
such restraints as equally affected all others. Theimmortal document which proclaimed the 
independence of the country declared asself-evident truths that the Creator had endowed all 
men "with certaininalienable rights, and that among these are life, liberty, and the pursuit 
ofhappiness; and that to secure these rights governments are instituted amongmen." 

[Louisiana law has been hostile to monopolies] 

If it be said that the civil law and not the common law is the basis of thejurisprudence of 
Louisiana, I answer that the decree of Louis XVI, in 1776,abolished all monopolies of trades 
and all special privileges of corporations,guilds, and trading companies, and authorized every 
person to exercise, withoutrestraint, his art, trade, or profession, and such has been the law of 
Franceand of her colonies ever since, and that law prevailed in Louisiana at the timeof her 
cession to the United States. Since then, notwithstanding the existencein that State of the civil 
law as the basis of her jurisprudence, freedom ofpursuit has been always recognized as the 
common right of her citizens. Butwere this otherwise, the fourteenth amendment secures the 
like protection toall citizens in that State against any abridgment of their common rights, as 
inother States. That amendment was intended to give practical effect to thedeclaration of 1776 
of inalienable rights, rights which are the gift of theCreator, which the law does not confer, but 
only recognizes. If the trader inLondon could plead that he was a free citizen of that city 
against theenforcement to his injury of monopolies, surely under the fourteenth 
amendmenteverycitizen of the United States should be able to plead hiscitizenship of the 
republic as a protection against any similar invasion of hisprivileges and immunities. 

[State law generally is hostile to monopolies] 

So fundamental has this privilege of every citizen to be free fromdisparaging and unequal 
enactments, in the pursuit of the ordinary avocationsof life, been regarded, that few instances 
have arisen where the principle hasbeen so far violated as to call for the interposition of the 
courts. Butwhenever this has occurred, with the exception of the present cases fromLouisiana, 
which are the most barefaced and flagrant of all, the enactmentinterfering with the privilege of 
the citizen has been pronounced illegal andvoid. When a case under the same law, under 
which the present cases havearisen, came before the Circuit Court of the United States in the 
District ofLouisiana, there was no hesitation on the part of the court in declaring thelaw, in its 
exclusive features, to be an invasion of one of the fundamentalprivileges of the citizen. The 
presiding justice, in delivering the opinion ofthe court, observed that it might be difficult to 
enumerate or define what werethe essential privileges of a citizen of the United States, which a 
State couldnot by its laws invade, but that so far as the question under consideration 



wasconcerned, it might be safely said that "it is one of the privileges of everyAmerican citizen 
to adopt and follow such lawful industrial pursuit, notinjurious to the community, as he may see 
fit, without unreasonable regulationor molestation, and without being restricted by any of those 
unjust,oppressive, and odious monopolies or exclusive privileges which have beencondemned 
by all free governments." And again: "There is no more sacred rightof citizenship than the right 
to pursue unmolested a lawful employment in alawful manner. It is nothing more nor less than 
the sacred right of labor." 

In the City of Chicago v. Rumpff, which was before the Supreme Court ofIllinois, we have a 
case similar in all itsfeatures to the one at bar.That city being authorized by its charter to 
regulate and license theslaughtering of animals within its corporate limits, the common council 
passedwhat was termed an ordinance in reference thereto, whereby a particularbuilding was 
designated for the slaughtering of all animals intended for saleor consumption in the city, the 
owners of which were granted the exclusiveright for a specified period to have all such animals 
slaughtered at theirestablishment, they to be paid a specific sum for the privilege of 
slaughteringthere by all persons exercising it. The validity of this action of thecorporate 
authorities was assailed on the ground of the grant of exclusiveprivileges, and the court said: 
"The charter authorizes the city authorities tolicense or regulate such establishments. Where 
that body has made the necessaryregulations, required for the health or comfort of the 
inhabitants, all personsinclined to pursue such an occupation should have an opportunity of 
conformingto such regulations, otherwise the ordinance would be unreasonable and tend 
tooppression. Or, if they should regard it for the interest of the city that suchestablishments 
should be licensed, the ordinance should be so framed that allpersons desiring it might obtain 
licenses by conforming to the prescribed termsand regulations for the government of such 
business. We regard it neither as aregulation nor a license of the business to confine it to one 
building or togive it to one individual. Such an action is oppressive, and creates a 
monopolythat never could have been contemplated by the General Assembly. It impairs 
therights of all other persons, and cuts them off from a share in not only alegal, but a 
necessary business. Whether we consider this as an ordinance or acontract, it is equally 
unauthorized, as being opposed to the rules governingthe adoption of municipal by-laws. The 
principle of equality of rights to thecorporators is violated by this contract. If the common 
council may require allof the animals for the consumption of the city to be slaughtered in a 
singlebuilding, or on a particular lot, and the owner be paid a specific sum for theprivilege, 
what would prevent the making asimilar contract with someother person that all of the 
vegetables, or fruits, the flour, the groceries,the dry goods, or other commodities should be 
sold on his lot and he receive acompensation for the privilege? We can see no difference in 
principle." 

It is true that the court in this opinion was speaking of a municipalordinance and not of an act 
of the legislature of a State. But, as it is justlyobserved by counsel, a legislative body is no 
more entitled to destroy theequality of rights of citizens, nor to fetter the industry of a city, than 
amunicipal government. These rights are protected from invasion by thefundamental law. 

In the case of the Norwich Gaslight Company v. The Norwich City Gas Company,which was 
before the Supreme Court of Connecticut, it appeared that the commoncouncil of the city of 
Norwich had passed a resolution purporting to grant toone Treadway, his heirs and assigns, 
for the period of fifteen years, the rightto lay gas-pipes in the streets of that city, declaring that 
no other person orcorporation should, by the consent of the common council, lay gas- pipes in 
thestreets during that time. The plaintiffs having purchased of Treadway,undertook to assert an 
exclusive right to use the streets for their purposes,as against another company which was 



using the streets for the same purposes.And the court said: "As, then, no consideration 
whatever, either of a public orprivate character, was reserved for the grant; and as the 
business ofmanufacturing and selling gas is an ordinary business, like the manufacture 
ofleather, or any other article of trade in respect to which the government hasno exclusive 
prerogative, we think that so far as the restriction of otherpersons than the plaintiffs from using 
the streets for the purpose ofdistributing gas by means of pipes, can fairly be viewed as 
intended to operateas a restriction upon its free manufacture and sale, it comes directly 
withinthe definition and description of a monopoly; and although we have no 
directconstitutional provision against a monopoly,yet the whole theory of afree government is 
opposed to such grants, and it does not require even the aidwhich may be derived from the Bill 
of Rights, the first section of whichdeclares "that no man or set of men are entitled to exclusive 
public emolumentsor privileges from the community," to render them void." 

In the Mayor of the City of Hudson v. Thorne, an application was made to thechancellor of New 
York to dissolve an injunction restraining the defendantsfrom erecting a building in the city of 
Hudson upon a vacant lot owned by them,intended to be used as a hay-press. The common 
council of the city had passedan ordinance directing that no person should erect, or construct, 
or cause tobe erected or constructed, any wooden or frame barn, stable, or hay-press ofcertain 
dimensions, within certain specified limits in the city, without itspermission. It appeared, 
however, that there were such buildings already inexistence, not only in compact parts of the 
city, but also within theprohibited limits, the occupation of which for the storing and pressing of 
haythe common council did not intend to restrain. And the chancellor said: "If themanufacture 
of pressed hay within the compact parts of the city is dangerous incausing or promoting fires, 
the common council have the power expressly givenby their charter to prevent the carrying on 
of such manufacture; but as allby-laws must be reasonable, the common council cannot make 
a by-law which shallpermit one person to carry on the dangerous business and prohibit 
another whohas an equal right from pursuing the same business." 

In all these cases there is a recognition of the equality of right amongcitizens in the pursuit of 
the ordinary avocations of life, and a declarationthat all grants of exclusive privileges, in 
contravention of this equality, areagainst common right, and void. 

[Fourteenth Amendment Privileges or Immunities Clause will protect equalityof right] 

This equality of right, with exemption from all disparaging and partialenactments, in the lawful 
pursuits of life, throughout the whole country, isthe distinguishing privilege of citizens of the 
United States. To them,everywhere, all pursuits, all professions, all avocations are open 
withoutother restrictions than such as are imposed equally upon all others of the sameage, 
sex, and condition. The State may prescribe such regulations for everypursuit and calling of life 
as will promote the public health, secure the goodorder and advance the general prosperity of 
society, but when once prescribed,the pursuit or calling must be free to be followed by every 
citizen who iswithin the conditions designated, and will conform to the regulations. This isthe 
fundamental idea upon which our institutions rest, and unless adhered to inthe legislation of 
the country our government will be a republic only in name.The fourteenth amendment, in my 
judgment, makes it essential to the validity ofthe legislation of every State that this equality of 
right should be respected.How widely this equality has been departed from, how entirely 
rejected andtrampled upon by the act of Louisiana, I have already shown. And it is to me 
amatter of profound regret that its validity is recognized by a majority of thiscourt, for by it the 
right of free labor, one of the most sacred andimprescriptible rights of man, is violated. As 
stated by the Supreme Court ofConnecticut, in the case cited, grants of exclusive privileges, 



such as is madeby the act in question, are opposed to the whole theory of free government, 
andit requires no aid from any bill of rights to render them void. That only is afree government, 
in the American sense of the term, under which the inalienableright of every citizen to pursue 
his happiness is unrestrained, except by just,equal, and impartial laws.  

I am authorized by the CHIEF JUSTICE, Mr. Justice SWAYNE, and Mr. JusticeBRADLEY, to 
state that they concur with me in this dissenting opinion. 

CONSTRUCTIONS OF THE PRIVILEGES OR IMMUNITIES CLAUSE OF THE 
FOURTEENTHAMENDMENT 

[Privileges or Immunities Clause:  

"No State shall make or enforce any law which shall abridge theprivileges or immunities of 
citizens of the United States."] 

I. Radical Nationalization: transformation of the federal system (Field inSlaughterhouse) 

The provision omits protection of "privileges or immunities of citizens of thestates" because the 
states are now insignificant governmental bodies. Allimportant privileges or immunities have 
now become privileges or immunities ofUnited States citizenship, so that living in one state 
rather than another willbe no different in terms of governmentally protected rights than living in 
onetown rather than another in the same state had been prior to the 14thAmendment. And 
example of the difference still possible: weather. 

II. Federal Enforcement of state privileges or immunities (derived fromcongressional debate) 

The specification "privileges or immunities of citizens of the Unites States"serves not to 
distinguish between those and privileges or immunities of statecitizens, but to indicate that any 
privilege or immunity that any given U.S.citizen happened to have, whether vis-a-vis state or 
federal government, wouldnow be protected against state legislation. The equal protection 
clause wouldhave seemed repulsive to racists, who could have moved to cut back 
onpreviously acknowledged and enforced privileges or immunities within a state,knowing that 
whites would lose little, but that blacks would lose massively.The equal protection clause 
would guarantee that whites and blacks would betreated equally at law; the privileges or 
immunities clause would assure thatthe sphere in which they would be treated equally would 
not shrink. The listof the privileges or immunities thus protected would therefore vary from 
stateto state, since the federal government was only protecting pre-existingprivileges or 
immunities that citizens had. 

III. Incorporation (Miller in Slaughterhouse, 1873) 

Those privileges or immunities that could be ascertained as belonging toUnited States citizens 
prior to the Fourteenth Amendment or as designated inthe U.S. Constitution before or after the 
Fourteenth Amendment (as in theFifteenth Amendment) would now be restrictions also as 
against the states.That is, considering any given inherent right protected in part by the 
federalgovernment, the individual would now enjoy the same privilege or immunityagainst state 
action as he had against federal action. In a sense, federalauthority to protect was "filled up" 
by incorporation of bill of rightsprovisions and Article I section 9 provisions against the states. 



IV. Status Quo (Cruikshank, 1876) 

Rights can be considered as jurisdictionally defined, instead of inherent.Thus, instead of one 
right of free speech in an individual, one can definethree rights of free speech: the right of free 
speech free from congressionallegislation (1st Amendment); the right to free speech for a 
federal purpose (aCrandall v. Nevada right enforceable against state and individualaction); and 
the general right of free speech. The Fourteenth Amendmentprotected only the category of 
privileges or immunities of U.S. citizens andthus only protected individuals from state action 
abridging the first two kindsof rights, leaving the general right solely under state control. 
That,however, was precisely the situation prior to the Fourteenth Amendment. Underthis view, 
the privileges or immunities clause did nothing at all, exceptuselessly re-state the Supremacy 
Clause. 

SECTION XXVII: CRUIKSHANK 

UNITED STATES v. CRUIKSHANK ET AL. (92 U.S. 542)(1875) 

Matters for Discussion: 

1. This is a case whose subject matter had to handle explicitly therelationship between the 
Privileges or Immunities Clause of the FourteenthAmendment and the subject matter of the Bill 
of Rights; Slaughterhouse had notinvolved a subject matter of the Bill of Rights. Is the 
perception of theaction of the Privileges or Immunities Clause the same as in Slaughterhouse?

2. Does Waite"s political theory take into account any change since theCivil War or is it the 
political theory of the ante-bellum United States? Doesthis case actually build on 
Slaughterhouse? Does it purport to do so? Does itanalyze the words and working of the 
Fourteenth Amendment? 

3. What does this case do to the Privileges or Immunities Clause? Forsubsequent courts, if 
they are to stop short of reversing Cruikshank (and thus,by current perception, reversing also 
Slaugherhouse), what are the alternativesfor making the Fourteenth Amendment protect a 
reasonable ambit of civilrights? 

ERROR to the Circuit Court of the United States for the District ofLouisiana. 

This was an indictment for conspiracy under the sixth section of the act ofMay 30, 1870, known 
as the Enforcement Act (16 Stat. 140), and consisted ofthirty-two counts. 

The first count was for banding together, with intent "unlawfully andfeloniously to injure, 
oppress, threaten, and intimidate" two citizens of theUnited States, "of African descent and 
persons of color," "with the unlawfuland felonious intent thereby" them "to hinder and prevent 
in their respectivefree exercise and enjoyment of their lawful right and privilege to 
peaceablyassemble together with each other and with other citizens of the said UnitedStates 
for a peaceable and lawful purpose." 

The second avers an intent to hinder and prevent the exercise by the samepersons of the 
"right to keep and bear arms for a lawful purpose." 

The third avers an intent to deprive the same persons "of their respectiveseveral lives and 



liberty of person, without due process of law." 

The fourth avers an intent to deprive the same persons of the "free exerciseand enjoyment of 
the right and privilege to the full and equal benefit of alllaws and proceedings for the security of 
persons and property" enjoyed by whitecitizens. 

The fifth avers an intent to hinder and prevent the same persons "in theexercise and 
enjoyment of the rights, privileges, immunities, and protectiongranted and secured to them 
respectively as citizens of the said United States,and as citizens of the said State of Louisiana, 
by reason of and for and onaccount of the race and color" of the said persons. 

The sixth avers an intent to hinder and prevent the same persons in "the freeexercise and 
enjoyment of the several and respective right and privilege tovote at any election to be 
thereafter by law had and held by the people in andof the said State of Louisiana." 

The seventh avers an intent "to put in great fear of bodily harm, injure, andoppress" the same 
persons, "because and for the reason" that, having the rightto vote, they had voted. 

The eighth avers an intent "to prevent and hinder" the same persons "in theirseveral and 
respective free exercise and enjoyment of every, each, all, andsingular and several rights and 
privileges granted and secured" to them "by theconstitution and laws of the United States." 

. . . 

On this motion the opinions of the judges were divided, that of the presidingjudge being that 
the several counts in question are not sufficient in law, anddo not contain charges of criminal 
matter indictable under the laws of theUnited States; and that the motion in arrest of judgment 
should be granted. Thecase comes up at the instance of the United States, on certificate of 
thisdivision of opinion. 

Sect. 1 of the Enforcement Act declares, that all citizens of the UnitedStates, otherwise 
qualified, shall be allowed to vote at all elections, withoutdistinction of race, color, or previous 
servitude. 

Sect. 2 provides, that, if by the law of any State or Territory aprerequisite to voting is 
necessary, equal opportunity for it shall be given toall, without distinction, &c.; and any person 
charged with the duty offurnishing the prerequisite, who refuses or knowingly omits to give full 
effectto this section, shall be guilty of misdemeanor. 

Sect. 3 provides, that an offer of performance, in respect to theprerequisite, when proved by 
affidavit of the claimant, shall be equivalent toperformance; and any judge or inspector of 
election who refuses to accept itshall be guilty, &c. 

Sect. 4 provides, that any person who, by force, bribery, threats,intimidation, or other unlawful 
means, hinders, delays, prevents, or obstructsany citizen from qualifying himself to vote, or 
combines with others to do so,shall be guilty, &c. 

Sect. 5 provides, that any person who prevents, hinders, controls, orintimidates any person 
from exercising the right of suffrage, to whom it issecured by the fifteenth amendment, or 
attempts to do so, by bribery or threatsof violence, or deprivation of property or employment, 



shall be guilty,&c. 

The sixth section is as follows:---- 

"That if two or more persons shall band or conspire together, or go indisguise upon the public 
highway, or upon the premises of another, with intentto violate any provisions of this act, or to 
injure, oppress, threaten, orintimidate any citizen with intent to prevent or hinder his free 
exercise andenjoyment of any right or privilege granted or secured to him by theconstitution or 
laws of the United States, or because of his having exercisedthe same, such persons shall be 
held guilty of felony, and, on convictionthereof, shall be fined or imprisoned, or both, at the 
discretion of thecourt,--the fine not to exceed $5,000, and the imprisonment not to exceed 
tenyears; and shall, moreover, be thereafter ineligible to, and disabled fromholding, any office 
or place of honor, profit, or trust created by theconstitution or laws of the United States." 

This case was argued at the October Term, 1874, by Mr. Attorney-GeneralWilliams and Mr. 
Solicitor-General Phillips for the plaintiff in error; and byMr. Reverdy Johnson, Mr. David 
Dudley Field, Mr. Philip Phillips, and Mr. R. H.Marr for the defendants in error. 

1. Citizens are the members of the political community to which they belong.They are the 
people who compose the community, and who, in their associatedcapacity, have established 
or submitted themselves to the dominion of agovernment for the promotion of their general 
welfare and the protection oftheir individual as well as their collective rights. The duty of a 
governmentto afford protection is limited always by the power it possesses for thatpurpose. 

2. There is in our political system a government of each of the severalStates, and a 
government of the United States. Each is distinct from theothers, and has citizens of its own, 
who owe it allegiance, and whose rights,within its jurisdiction, it must protect. The same person 
may be at the sametime a citizen of the United States and a citizen of a State; but his rights 
ofcitizenship under one of these governments will be different from those he hasunder the 
other. 

3. The government of the United States, although it is, within the scope ofits powers, supreme 
and beyond the States, can neither grant nor secure to itscitizens rights or privileges which are 
not expressly or by implication placedunder its jurisdiction. All that cannot be so granted or 
secured are left tothe exclusive protection of the States. 

4. The right of the people peaceably to assemble for lawful purposes, withthe obligation on the 
part of the States to afford it protection, existed longbefore the adoption of the Constitution. 
The first amendment to theConstitution, prohibiting Congress from abridging the right to 
assemble andpetition, was not intended to limit the action of the State governments inrespect 
to their own citizens, but to operate upon the national governmentalone. It left the authority of 
the States unimpaired, added nothing to thealready existing powers of the United States, and 
guaranteed the continuance ofthe right only against Congressional interference. The people, 
for theirprotection in the enjoyment of it, must, therefore, look to the States, wherethe power for 
that purpose was originally placed. 

5. The right of the people peaceably to assemble, for the purpose ofpetitioning Congress for a 
redress of grievances, or for any thing elseconnected with the powers or duties of the national 
government, is an attributeof national citizenship, and, as such, under the protection of and 
guaranteedby the United States. The very idea of a government republican in form impliesthat 



right, and an invasion of its presents a case within the sovereignty ofthe United States. 

6. The right to bear arms is not granted by the Constitution; neither is itin any manner 
dependent upon that instrument for its existence. The secondamendment means no more than 
that it shall not be infringed by Congress, andhas no other effect than to restrict the powers of 
the national government. 

7. Sovereignty, for the protection of the rights of life and personal libertywithin the respective 
States, rests alone with the States. 

8. The fourteenth amendment prohibits a State from depriving any person oflife, liberty, or 
property, without due process of law, and from denying to anyperson within its jurisdiction the 
equal protection of the laws; but it addsnothing to the rights of one citizen as against another. It 
simply furnishes anadditional guaranty against any encroachment by the States upon the 
fundamentalrights which belong to every citizen as a member of society. The duty ofprotecting 
all its citizens in the enjoyment of an equality of rights wasoriginally assumed by the States, 
and it still remains there. The onlyobligation resting upon the United States is to see that the 
States do not denythe right. This the amendment guarantees, but no more. The power of 
thenational government is limited to the enforcement of this guaranty. 

9. In Minor v. Happersett, 21 Wall. 178, this court decided that theConstitution of the United 
States has not conferred the right of suffrage uponany one, and that the United States have no 
voters of their own creation inthe 

States. In United States v. Reese et al., supra, p. 214, it held that thefifteenth amendment has 
invested the citizens of the United States with a newconstitutional right, which is, exemption 
from discrimination in the exerciseof the elective franchise on account of race, color, or 
previous condition ofservitude. The right to vote in the States comes from the States; but the 
rightof exemption from the prohibited discrimination comes from the United States.The first has 
not been granted or secured by the Constitution of the UnitedStates, but the last has been. 

10. The counts of an indictment which charge the defendants with havingbanded and 
conspired to injure, oppress, threaten, and intimidate citizens ofthe United States, of African 
descent, therein named; and which in substancerespectively allege that the defendants 
intended thereby to hinder and preventsuch citizens in the free exercise and enjoyment of 
rights and privilegesgranted and secured to them in common with other good citizens by 
theconstitution and laws of the United States; to hinder and prevent them in thefree exercise of 
their right peacefully to assemble for lawful purposes;prevent and hinder them from bearing 
arms for lawful purposes; deprive them oftheir respective several lives and liberty of person 
without due process oflaw; prevent and hinder them in the free exercise and enjoyment of 
theirseveral right to the full and equal benefit of the law; prevent and hinder themin the free 
exercise and enjoyment of their several and respective right tovote at any election to be 
thereafter by law had and held by the people in andof the State of Louisiana, or to put them in 
great fear of bodily harm, and toinjure and oppress them, because, being and having been in 
all thingsqualified, they had voted at an election theretofore had and held according tolaw by 
the people of said State,--do not present a case within the sixthsection of the Enforcement Act 
of May 31, 1870 (16 Stat. 141). To bring a casewithin the operation of that statute, it must 
appear that the right theenjoyment of which the conspirators intended to hinder or prevent was 
onegranted or secured by the constitution or laws of the United States. If it doesnot so appear, 
the alleged offence in not indictable under any act ofCongress. 



11. The counts of an indictment which, in general language, charge thedefendants with an 
intent to hinder and prevent citizens of the United States,of African descent, therein named, in 
the free exercise and enjoyment of therights, privileges, immunities, and protection, granted 
and secured to themrespectively as citizens of the United States, and of the State of 
Louisiana,because they were persons of African descent, and with the intent to hinder 
andprevent them in the several and free exercise and enjoyment of every, each,all, and 
singular the several rights and privileges granted and secured to themby the constitution and 
laws of the United States, do not specify anyparticular right the enjoyment of which the 
conspirators intended to hinder orprevent, are too vague and general, lack the certainty and 
precision requiredby the established rule of criminal pleading, and are therefore not good 
andsufficient in law. 

12. In criminal cases, prosecuted under the laws of the United States, theaccused has the 
constitutional right "to be informed of the nature and cause ofthe accusation." The indictment 
must set forth the offence with clearness andall necessary certainty, to apprise the accused of 
the crime with which hestands charged; and every ingredient of which the offence is composed 
must beaccurately and clearly alleged. It is an elementary principle of criminalpleading, that, 
where the definition of an offence, whether it be at common lawor by statute, includes generic 
terms, it is not sufficient that the indictmentshall charge the offence in the same generic terms 
as in the definition, but itmust state the species,--it must descend to particulars. The object of 
theindictment is,--first, to furnish the accused with such a description of thecharge against him 
as will enable him to make his defence, and avail himself ofhis conviction or acquittal for 
protection against a further prosecution forthe same cause; and, second, to inform the court of 
the facts alleged, so thatit may decide whether they are sufficient in law to support a 
conviction, ifone should be had. For this, facts are to be stated, not conclusions of lawalone. A 
crime is made up of acts and intent; and these must be set forth inthe indictment, with 
reasonable particularity of time, place, andcircumstances. 

13. By the act under which this indictment was found, the crime is made toconsist in the 
unlawful combination with an intent to prevent the enjoyment ofany right granted or secured by 
the Constitution, &c. All rights are not sogranted or secured. Whether one is so or not is a 
question of law, to bedecided by the court. The indictment should, therefore, state the 
particulars,to inform the court as well as the accused. It must appear from the indictmentthat 
the acts charged will, if proved, support a conviction for the offencealleged. 

MR. CHIEF JUSTICE WAITE delivered the opinion of the court. 

This case comes here with a certificate by the judges of the Circuit Courtfor the District of 
Louisiana that they were divided in opinion upon a questionwhich occurred at the hearing. It 
presents for our consideration an indictmentcontaining sixteen counts, divided into two series 
of eight counts each, basedupon sect. 6 of the Enforcement Act of May 31, 1870. That section 
is asfollows:---- 

"That if two or more persons shall band or conspire together, or go indisguise upon the public 
highway, or upon the premises of another, with intentto violate any provision of this act, or to 
injure, oppress, threaten, orintimidate any citizen, with intent to prevent or hinder his free 
exercise andenjoyment of any right or privilege granted or secured to him by theconstitution or 
laws of the United States, or because of his having exercisedthe same, such persons shall be 
held guilty of felony, and, on convictionthereof, shall be fined or imprisoned, or both, at the 
discretion of thecourt,--the fine not to exceed $5,000, and the imprisonment not to exceed 



tenyears; and shall, moreover, be thereafter ineligible to, and disabled fromholding, any office 
or place of honor, profit, or trust created by theconstitution or laws of the United States." 16 
Stat. 141. 

The question certified arose upon a motion in arrest of judgment after averdict of guilty 
generally upon the whole sixteen counts, and is stated to be,whether "the said sixteen counts 
of said indictment are severally good andsufficient in law, and contain charges of criminal 
matter indictable under thelaws of the United States." 

The general charge in the first eight counts is that of "banding," and in thesecond eight, that of 
"conspiring" together to injure, oppress, threaten, andintimidate Levi Nelson and Alexander 
Tillman, citizens of the United States, ofAfrican descent and persons of color, with the intent 
thereby to hinder andprevent them in their free exercise and enjoyment of rights and 
privileges"granted and secured" to them "in common with all other good citizens of theUnited 
States by the constitution and laws of the United States." 

The offences provided for by the statute in question do not consist in themere "banding" or 
"conspiring" of two or more persons together, but in theirbanding or conspiring with the intent, 
or for any of the purposes, specified.To bring this case under the operation of the statute, 
therefore, it mustappear that the right, the enjoyment of which the conspirators intended 
tohinder or prevent, was one granted or secured by the constitution or laws ofthe United 
States. If it does not so appear, the criminal matter charged hasnot been made indictable by 
any act of Congress. 

We have in our political system a government of the United States and agovernment of each of 
the several States. Each one of these governments isdistinct from the others, and each has 
citizens of its own who owe itallegiance, and whose rights, within its jurisdiction, it must protect. 
Thesame person may be at the same time a citizen of the United States and acitizen of a 
State, but his rights of citizenship under one of thesegovernments will be different from those 
he has under the other. Slaughter-House Cases, 16 Wall. 74. 

Citizens are the members of the political community to which they belong.They are the people 
who compose the community, and who, in their associatedcapacity, have established or 
submitted themselves to the dominion of agovernment for the promotion of their general 
welfare and the protection oftheir individual as well as their collective rights. In the formation of 
agovernment, the people may confer upon it such powers as they choose. Thegovernment, 
when so formed, may, and when called upon should, exercise all thepowers it has for the 
protection of the rights of its citizens and the peoplewithin its jurisdiction; but it can exercise no 
other. The duty of a governmentto afford protection is limited always by the power it possesses 
for thatpurpose. 

Experience made the fact known to the people of the United States that theyrequired a 
national government for national purposes. The separate governmentsof the separate States, 
bound together by the articles of confederation alone,were not sufficient for the promotion of 
the general welfare of the people inrespect to foreign nations, or for their complete protection 
as citizens of theconfederated States. For this reason, the people of the United States, "inorder 
to form a more perfect union, establish justice, insure domestictranquillity, provide for the 
common defence, promote the general welfare, andsecure the blessings of liberty" to 
themselves and their posterity (Const.Preamble), ordained and established the government of 
the United States, anddefined its powers by a constitution, which they adopted as its 



fundamentallaw, and made its rule of action. 

The government thus established and defined is to some extent a government ofthe States in 
their political capacity. It is also, for certain purposes, agovernment of the people. Its powers 
are limited in number, but not in degree.Within the scope of its powers, as enumerated and 
defined, it is supreme andabove the States; but beyond, it has no existence. It was erected for 
specialpurposes, and endowed with all the powers necessary for its own preservationand the 
accomplishment of the ends its people had in view. It can neither grantnor secure to its citizens 
any right or privilege not expressly or byimplication placed under its jurisdiction. 

The people of the United States resident within any State are subject to twogovernments: one 
State, and the other National; but there need be no conflictbetween the two. The powers which 
one possesses, the other does not. They areestablished for different purposes, and have 
separate jurisdictions. Togetherthey make one whole, and furnish the people of the United 
States with acomplete government, ample for the protection of all their rights at home 
andabroad. True, it may sometimes happen that a person is amenable to bothjurisdictions for 
one and the same act. Thus, if a marshal of the United Statesis unlawfully resisted while 
executing the process of the courts within aState, and the resistance is accompanied by an 
assault on the officer, thesovereignty of the United States is violated by the resistance, and 
that of theState by the breach of peace, in the assault. So, too, if one passescounterfeited coin 
of the United States within a State, it may be an offenceagainst the United States and the 
State: the United States, because itdiscredits the coin; and the State, because of the fraud 
upon him to whom it ispassed. This does not, however, necessarily imply that the two 
governmentspossess powers in common, or bring them into conflict with each other. It isthe 
natural consequence of a citizenship which owes allegiance to twosovereignties, and claims 
protection from both. The citizen cannot complain,because he has voluntarily submitted 
himself to such a form of government. Heowes allegiance to the two departments, so to speak, 
and within theirrespective spheres must pay the penalties which each exacts for disobedience 
toits laws. In return, he can demand protection from each within its ownjurisdiction. 

The government of the United States is one of delegated powers alone. Itsauthority is defined 
and limited by the Constitution. All powers not granted toit by that instrument are reserved to 
the States or the people. No rights canbe acquired under the constitution or laws of the United 
States, except such asthe government of the United States has the authority to grant or 
secure. Allthat cannot be so granted or secured are left under the protection of theStates. 

We now proceed to an examination of the indictment, to ascertain whether theseveral rights, 
which it is alleged the defendants intended to interfere with,are such as had been in law and in 
fact granted or secured by the constitutionor laws of the United States. 

The first and ninth counts state the intent of the defendants to have been tohinder and prevent 
the citizens named in the free exercise and enjoyment oftheir "lawful right and privilege to 
peaceably assemble together with eachother and with other citizens of the United States for a 
peaceful and lawfulpurpose." The right of the people peaceably to assemble for lawful 
purposesexisted long before the adoption of the Constitution of the United States. Infact, it is, 
and always has been, one of the attributes of citizenship under afree government. It "derives 
its source," to use the language of Chief JusticeMarshall, in Gibbons v. Ogden, 9 Wheat. 211, 
"from those laws whose authorityis acknowledged by civilized man throughout the world." It is 
found wherevercivilization exists. It was not, therefore, a right granted to the people bythe 
Constitution. The government of the United States when established found itin existence, with 



the obligation on the part of the States to afford itprotection. As no direct power over it was 
granted to Congress, it remains,according to the ruling in Gibbons v. Ogden, id. 203, subject to 
Statejurisdiction.Only such existing rights were committed by the people tothe protection of 
Congress as came within the general scope of the authoritygranted to the national 
government. 

The first amendment to the Constitution prohibits Congress from abridging"the right of the 
people to assemble and to petition the government for aredress of grievances." This, like the 
other amendments proposed and adopted atthe same time, was not intended to limit the 
powers of the State governments inrespect to their own citizens, but to operate upon the 
National governmentalone. Barron v. The City of Baltimore, 7 Pet. 250; Lessee of Livingston 
v.Moore, id. 551; Fox v. Ohio, 5 How. 434; Smith v. Maryland, 18 id. 76; Withersv. Buckley, 20 
id. 90; Pervear v. The Commonwealth, 5 Wall. 479; Twitchell v.The Commonwealth, 7 id. 321; 
Edwards v. Elliott, 21 id. 557. It is now too lateto question the correctness of this construction. 
As was said by the late ChiefJustice, in Twitchell v. The Commonwealth, 7 Wall. 325, "the 
scope andapplication of these amendments are no longer subjects of discussion here."They 
left the authority of the States just where they found it, and addednothing to the already 
existing powers of the United States. 

The particular amendment now under consideration assumes the existence of theright of the 
people to assemble for lawful purposes, and protects it againstencroachment by Congress. 
The right was not created by the amendment; neitherwas its continuance guaranteed, except 
as against congressional interference.For their protection in its enjoyment, therefore, the 
people must look to theStates. The power for that purpose was originally placed there, and it 
hasnever been surrendered to the United States. 

The right of the people peaceably to assemble for the purpose of petitioningCongress for a 
redress of grievances, or for any thing else connected with thepowers or the duties of the 
national government, is an attribute of nationalcitizenship, and, as such, under the protection 
of, and guaranteed by, theUnited States. The very idea of a government, republican in form, 
implies aright on the part of its citizens to meet peaceably for consultation in respectto public 
affairs and to petition for a redress of grievances. If it had beenalleged inthese counts that the 
object of the defendants was to preventa meeting for such a purpose, the case would have 
been within the statute, andwithin the scope of the sovereignty of the United States. Such, 
however, is notthe case. The offence, as stated in the indictment, will be made out, if it 
beshown that the object of the conspiracy was to prevent a meeting for any lawfulpurpose 
whatever. 

The second and tenth counts are equally defective. The right there specifiedis that of "bearing 
arms for a lawful purpose." This is not a right granted bythe Constitution. Neither is it in any 
manner dependent upon that instrumentfor its existence. The second amendment declares 
that it shall not beinfringed; but this, as has been seen, means no more than that it shall not 
beinfringed by Congress. This is one of the amendments that has no other effectthan to restrict 
the powers of the national government, leaving the people tolook for their protection against 
any violation by their fellow-citizens of therights it recognizes, to what is called, in The City of 
New York v. Miln, 11Pet. 139, the "powers which relate to merely municipal legislation, or 
whatwas, perhaps, more properly called internal police," "not surrendered orrestrained" by the 
Constitution of the United States. 

The third and eleventh counts are even more objectionable. They charge theintent to have 



been to deprive the citizens named, they being in Louisiana, "oftheir respective several lives 
and liberty of person without due process oflaw." This is nothing else than alleging a 
conspiracy to falsely imprison ormurder citizens of the United States, being within the territorial 
jurisdictionof the State of Louisiana. The rights of life and personal liberty are naturalrights of 
man. "To secure these rights," says the Declaration of Independence,"governments are 
instituted among men, deriving their just powers from theconsent of the governed." The very 
highest duty of the States, when theyentered into the Union under the Constitution, was to 
protect all personswithin their boundaries in the enjoyment of these "unalienable rights 
withwhich they were endowed by their Creator." Sovereignty, for this purpose, restsalone with 
the States. It is no more the duty or within the power of the UnitedStates to punish for a 
conspiracyto falsely imprison or murder within aState, than it would be to punish for false 
imprisonment or murder itself. 

The fourteenth amendment prohibits a State from depriving any person of life,liberty, or 
property, without due process of law; but this adds nothing to therights of one citizen as 
against another. It simply furnishes an additionalguaranty against any encroachment by the 
States upon the fundamental rightswhich belong to every citizen as a member of society. As 
was said by Mr.Justice Johnson, in Bank of Columbia v. Okely, 4 Wheat. 244, it secures 
"theindividual from the arbitrary exercise of the powers of government,unrestrained by the 
established principles of private rights and distributivejustice." These counts in the indictment 
do not call for the exercise of any ofthe powers conferred by this provision in the amendment. 

The fourth and twelfth counts charge the intent to have been to prevent andhinder the citizens 
named, who were of African descent and persons of color, in"the free exercise and enjoyment 
of their several right and privilege to thefull and equal benefit of all laws and proceedings, then 
and there, before thattime, enacted or ordained by the said State of Louisiana and by the 
UnitedStates; and then and there, at that time, being in force in the said State andDistrict of 
Louisiana aforesaid, for the security of their respective personsand property, then and there, at 
that time enjoyed at and within said State andDistrict of Louisiana by white persons, being 
citizens of said State ofLouisiana and the United States, for the protection of the persons and 
propertyof said white citizens." There is no allegation that this was done because ofthe race or 
color of the persons conspired against. When stripped of itsverbiage, the case as presented 
amounts to nothing more than that thedefendants conspired to prevent certain citizens of the 
United States, beingwithin the State of Louisiana, from enjoying the equal protection of the 
lawsof the State and of the United States. 

The fourteenth amendment prohibits a State from denying to any person withinits jurisdiction 
the equal protection of the laws; but this provision does not,any more than the one which 
precedes it, and which we have just considered, addany thing to the rights which one citizen 
has under the Constitution againstanother. The equality of the rights of citizens is a principle 
ofrepublicanism. Every republican government is in duty bound to protect all itscitizens in the 
enjoyment of this principle, if within its power. That duty wasoriginally assumed by the States; 
and it still remains there. The onlyobligation resting upon the United States is to see that the 
States do not denythe right. This the amendment guarantees, but no more. The power of 
thenational government is limited to the enforcement of this guaranty. 

No question arises under the Civil Rights Act of April 9, 1866 (14 Stat. 27),which is intended for 
the protection of citizens of the United States in theenjoyment of certain rights, without 
discrimination on account of race, color,or previous condition of servitude, because, as has 
already been stated, it isnowhere alleged in these counts that the wrong contemplated against 



the rightsof these citizens was on account of their race or color. 

Another objection is made to these counts, that they are too vague anduncertain. This will be 
considered hereafter, in connection with the sameobjection to other counts. 

The sixth and fourteenth counts state the intent of the defendants to havebeen to hinder and 
prevent the citizens named, being of African descent, andcolored, "in the free exercise and 
enjoyment of their several and respectiveright and privilege to vote at any election to be 
thereafter by law had andheld by the people in and of the said State of Louisiana, or by the 
people ofand in the parish of Grant aforesaid." In Minor v. Happersett, 21 Wall. 178, 
wedecided that the Constitution of the United States has not conferred the rightof suffrage 
upon any one, and that the United States have no voters of theirown creation in the States. In 
United States v. Reese et al., supra, p. 214, wehold that the fifteenth amendment has invested 
the citizens of the UnitedStates with a new constitutional right, which is, exemption from 
discriminationin the exercise of the elective franchise on account of race, color, orprevious 
condition of servitude. From this it appears that the right ofsuffrage is not a necessary attribute 
of national citizenship; but thatexemption from discrimination in the exercise of that right 
onaccountof race, &c., is. The right to vote in the States comes from the States;but the right of 
exemption from the prohibited discrimination comes from theUnited States. The first has not 
been granted or secured by the Constitution ofthe United States; but the lat has been. 

Inasmuch, therefore, as it does not appear in these counts that the intent ofthe defendants was 
to prevent these parties from exercising their right to voteon account of their race, &c., it does 
not appear that it was their intentto interfere with any right granted or secured by the 
constitution or laws ofthe United States. We may suspect that race was the cause of the 
hostility; butit is not so averred. This is material to a description of the substance of theoffence, 
and cannot be supplied by implication. Every thing essential must becharged positively, and 
not inferentially. The defect here is not in form, butin substance. 

The seventh and fifteenth counts are no better than the sixth and fourteenth.The intent here 
charged is to put the parties named in great fear of bodilyharm, and to injure and oppress 
them, because, being and having been in allthings qualified, they had voted "at an election 
before that time had and heldaccording to law by the people of the said State of Louisiana, in 
said State,to wit, on the fourth day of November, A.D. 1872, and at divers other electionsby the 
people of the State, also before that time had and held according tolaw." There is nothing to 
show that the elections voted at were any other thanState elections, or that the conspiracy was 
formed on account of the race ofthe parties against whom the conspirators were to act. The 
charge as made isreally of nothing more than a conspiracy to commit a breach of the peace 
withina State. Certainly it will not be claimed that the United States have the poweror are 
required to do mere police duly in the States. If a State cannot protectitself against domestic 
violence, the United States may, upon the call of theexecutive, when the legislature cannot be 
convened, lend their assistance forthat purpose. This is a guaranty of the Constitution (art. 4, 
sect. 4); but itapplies to no case like this. 

We are, therefore, of the opinion that the first, second, third, fourth,sixth, seventh, ninth, tenth, 
eleventh, twelfth, fourteenth,andfifteenth counts do not contain charges of a criminal nature 
made indictableunder the laws of the United States, and that consequently they are not 
goodand sufficient in law. They do not show that it was the intent of thedefendants, by their 
conspiracy, to hinder or prevent the enjoyment of anyright granted or secured by the 
Constitution. 



We come now to consider the fifth and thirteenth and the eighth and sixteenthcounts, which 
may be brought together for that purpose. The intent charged inthe fifth and thirteenth is "to 
hinder and prevent the parties in theirrespective free exercise and enjoyment of the rights, 
privileges, immunities,and protection granted and secured to them respectively as citizens of 
theUnited States, and as citizens of said State of Louisiana," "for the reasonthat they, . . . 
being then and there citizens of said State and of the UnitedStates, were persons of African 
descent and race, and persons of color, and notwhite citizens thereof;" and in the eighth and 
sixteenth, to hinder and preventthem "in their several and respective free exercise and 
enjoyment of every,each, all, and singular the several rights and privileges granted and 
securedto them by the constitution and laws of the United States." The same generalstatement 
of the rights to be interfered with is found in the fifth andthirteenth counts. 

According to the view we take of these counts, the question is not whether itis enough, in 
general, to describe a statutory offence in the language of thestatute, but whether the offence 
has here been described at all. The statuteprovides for the punishment of those who conspire 
"to injure, oppress,threaten, or intimidate any citizen, with intent to prevent or hinder his 
freeexercise and enjoyment of any right or privilege granted or secured to him bythe 
constitution or laws of the United States." These counts in the indictmentcharge, in substance, 
that the intent in this case was to hinder and preventthese citizens in the free exercise and 
enjoyment of "every, each, all, andsingular" the rights granted them by the Constitution, &c. 
There is nospecification of any particular right. The language is broad enough to coverall. 

In criminal cases, prosecuted under the laws of the United States, theaccused has the 
constitutional right "to be informedof the nature andcause of the accusation." Amend. VI. In 
United States v. Mills, 7 Pet. 142,this was construed to mean, that the indictment must set forth 
the offence"with clearness and all necessary certainty, to apprise the accused of thecrime with 
which he stands charged;" and in United States v. Cook, 17 Wall.174, that "every ingredient of 
which the offence is composed must be accuratelyand clearly alleged." It is an elementary 
principle of criminal pleading, thatwhere the definition of an offence, whether it be at common 
law or by statute,"includes generic terms, it is not sufficient that the indictment shall chargethe 
offence in the same generic terms as in the definition; but it must statethe species,--it must 
descend to particulars. 1 Arch. Cr. Pr. and Pl., 291. Theobject of the indictment is, first, to 
furnish the accused with such adescription of the charge against him as will enable him to 
make his defence,and avail himself of his conviction or acquittal for protection against afurther 
prosecution for the same cause; and, second, to inform the court of thefacts alleged, so that it 
may decide whether they are sufficient in law tosupport a conviction, if one should be had. For 
this, facts are to be stated,not conclusions of law alone. A crime is made up of acts and intent; 
and thesemust be set forth in the indictment, with reasonable particularity of time,place, and 
circumstances. 

It is a crime to steal goods and chattels; but an indictment would be badthat did not specify 
with some degree of certainty the articles stolen. This,because the accused must be advised of 
the essential particulars of the chargeagainst him, and the court must be able to decide 
whether the property takenwas such as was the subject of larceny. So, too, it is in some States 
a crimefor two or more persons to conspire to cheat and defraud another out of hisproperty; 
but it has been held that an indictment for such an offence mustcontain allegations setting forth 
the means proposed to be used to accomplishthe purpose. This, because, to make such a 
purpose criminal, the conspiracymust be to cheat and defraud in a mode made criminal by 
statute; and as allcheating and defrauding has not been made criminal, it is necessary for 
theindictment to state the means proposed, in order that the courtmay seethat they are in fact 



illegal. State v. Parker, 43 N. H. 83; State v. Keach, 40Vt. 118; Alderman v. The People, 4 
Mich. 414; State v. Roberts, 34 Me. 32. InMaine, it is an offence for two or more to conspire 
with the intent unlawfullyand wickedly to commit any crime punishable by imprisonment in the 
State prison(State v. Roberts); but we think it will hardly be claimed that an indictmentwould be 
good under this statute, which charges the object of the conspiracy tohave been "unlawfully 
and wickedly to commit each, every, all, and singular thecrimes punishable by imprisonment in 
the State prison." All crimes are not sopunishable. Whether a particular crime be such a one or 
not, is a question oflaw. The accused has, therefore, the right to have a specification of 
thecharge against him in this respect, in order that he may decide whether heshould present 
his defence by motion to quash, demurrer, or plea; and thecourt, that it may determine whether 
the facts will sustain the indictment. Sohere, the crime is made to consist in the unlawful 
combination with an intentto prevent the enjoyment of any right granted or secured by the 
Constitution,&c. All rights are not so granted or secured. Whether one is so or not is aquestion 
of law, to be decided by the court, not the prosecutor. Therefore, theindictment should state 
the particulars, to inform the court as well as theaccused. It must be made to appear--that is to 
say, appears from theindictment, without going further-- that the acts charged will, if 
proved,support a conviction for the offence alleged. 

But it is needless to pursue the argument further. The conclusion isirresistible, that these 
counts are too vague and general. They lack thecertainty and precision required by the 
established rules of criminal pleading.It follows that they are not good and sufficient in law. 
They are so defectivethat no judgment of conviction should be pronounced upon them. 

The order of the Circuit Court arresting the judgment upon the verdict is,therefore, affirmed; 
and the cause remanded, with instructions to discharge thedefendants.  


