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 The United States and Delegation to International Institutions


Judith G. Kelley and Robert O. Keohane

The conference for which this memo is written will focus on the delegation of authority to international institutions.  Following the organizers, we define delegation as “the grant of authority by a state to an entity to make decisions or take actions that bind the state or commit its resources.”  We are interested in United States behavior with respect to delegation, during the period since the Second World War. 
 The conventional view of delegation to international organizations by the United States is that the United States is exceptional, and that it demands exemptions.  Taking this view as an assumption, critics of the United States hold that it should delegate more authority to multilateral institutions (to enhance cooperation and to more firmly establish certain practices in American law and policy).
  Others uphold the tradition of non-delegation and warn against any deviation from it, in order to protect American conceptions of democracy and liberty (Cash 2000, Rabkin 2000), or suggest that any delegation be interpreted as non-self-executing (Bradley 2003).
Our contribution to this discussion is meant to be positive rather than normative, and in particular to investigate whether the core assumption shared by both sides is correct.  We will focus much of this memo around three questions having to do with United States delegation behavior, but first it is important to develop two conceptual points: about commitment and delegation, on the one hand, and about delegation and preferences, on the other.  

Conceptual Analysis
Commitment and Delegation

International relations theory contains rather clear propositions about why states, viewed generically, commit to international agreements and delegate tasks to multilateral organizations.  A commitment is essentially a performative utterance indicating a promise or a threat to act in a given way conditional on a specified set of events. Through a legal obligation, states subject themselves to “scrutiny under the general rules, procedures, and discourse of international law, and often of domestic law as well” (Abbott et al, 2000, 401). States commit to international agreements as a means to achieve international cooperation – mutual adjustment of policy – that is in their own interests.  Commitments to informal practices and formal rules can reduce transaction costs, help overcome problems of asymmetrical information, and increase the credibility of participants’ promises (Keohane 1984).  
An act of delegation is a grant of authority, typically situationally conditional.
 Delegation in legal agreements therefore entails the transfer of “broad authority to a neutral entity for implementation of the agreed rules, including their interpretation, dispute settlement, and (possibly) further rule making” (Abbott et al. 2000, 401).
 States delegate authority to multilateral institutions, IR theory holds, in order to facilitate cooperation beyond what could be achieved simply by commitments.  Delegation can, inter alia, yield gains from specialization, resolve collective action problems, and resolve disputes among participants (Hawkins et al. forthcoming).  
The crucial distinction is that when delegation is involved, the states do not know precisely what the agents to whom they are delegating authority will do, because agents are essentially granted authority to commit the state. The exact nature of the delegation will depend on the actions of the agent or of adjudicative bodies such as courts to which authority is delegated. In this memo we use the word agent broadly to denote the recipient of a grant of authority. In the principal-agent literature, agents are defined somewhat more narrowly as entities that are expected to carry out the will of the principal. Courts are agents in a broader sense, but not in the narrower sense.
This distinction between commitment and delegation is important for assessing and understanding United States participation in multilateral cooperation. Much comparison of the United States with other states focuses at best on a mix of commitment and delegation, but more frequently on treaties which entail primarily commitment and little to no delegation. Many human rights treaties, for example, contain little delegation. Rather, they are commitments concerning human rights behavior. That the United States participates less in human rights treaties is clear. However, this needs to be characterized for what it is: less commitment. Indeed, in addition to several human rights treaties such as the Convention on the Rights of the Child the issues the United States is most frequently criticized for shunning are the land mines treaty, the Convention on Biodiversity, and Kyoto Protocol, the ICC and the inspection regime for biological weapons. The two latter clearly involve delegation, but the others mostly are forms of commitment. 
If we want to understand variation in delegation across countries, and in particular United States delegation choices, the distinction between commitment and delegation becomes important both for empirical and theoretical reasons. Empirically, the distinction is important because we lack data that separates the concepts and therefore we are unable to make accurate assessments of delegation. Although some work has been done that assesses different degrees of delegation across various treaties (Hawkins et al, forthcoming), there is no cross-country data that systematically assesses different degrees of delegation by country. Theoretically the distinction is important because the decision to commit can influence the decision to delegate, and vise versa. We discuss this issue further later in this memo. 
Commitment, Delegation and Preferences


Institutions are persistent sets of rules, organizations and practices implemented by human beings exercising some measure of discretion. Multilateral institutions always require commitments by states, and sometimes entail delegation to agents. When we refer to rules we are referring to injunctions to which states that join institutions have committed themselves, such as the rules of the European Monetary Union or the Torture Convention. When we refer to practices we are referring to actions by human beings – often the agents of states – operating within a set of rules and organizational structures. It seems evident that decisions to commit must be related to preferences.  Institutional rules can be viewed, as argued by William Riker (1980, 445), as congealed preferences.  Over time, the political composition of established multilateral institutions is likely to change, both because of changes in the politics of member states and because new states are likely to join.  Hence the established rules of the institution are likely to be more or less distant from the actual preferences of the institution’s various members at any given time.  Some members may have preferences that are very close to those embodied in the rules; these members are therefore quite satisfied.  Other members may have preferences that are very different from those embodied in the rules; these members are dissatisfied.  Likewise, the agents who exercise delegated authority may change over time, leading to changes in practices that are seen as beneficial, or harmful, to states, which can be expected to adjust their policies toward the institution accordingly. 
At any given time, for a particular institution, it would be possible in principle to assess the degree to which (perhaps on a variety of dimensions) each state’s preferences diverge from the preferences embedded in the institution’s rules.  A reasonable working hypothesis would be that if preferences could be accurately measured, we would find that decisions to commit to the rules of multilateral institutions would be related to preferences. The closer the state’s preferences to those embodied in the institution’s rules, the higher the degree of expected commitment. 
For instance, we would expect the United States to commit most readily to institutions whose rules embody market-related preferences – seeking, for instance, to strengthen market mechanisms through regulation of state behavior – as the WTO does.  The United States should be least amenable to multilateral institutions that embody statist preferences, such as the United Nations Industrial Development Organization (UNIDO), to which it does not belong.  Table 1 provides an illustration. 
Table 1:  Commitments to do What?  The Statist-Neoliberal Dimension

	Type of        Means of 

Activity:       activity:


	Left (statist)
	Centrist (mixed)
	Right (market)

	Rule-making:
	Command and control regulations.

Examples: Law of Sea Treaty; early European proposals for Kyoto 
	Use markets to regulate behavior.

Example:  US proposals for Kyoto.
	Reduce state interference with markets.

Example: WTO. 

	Financial transfers:
	Provide resources to states for development. 

Examples: UN development organizations. 
	Provide resources with mixed effects on state role. 

Example:  World Bank under Wolfensohn. 
	Provide resources conditional on decreased state role.

Example: IMF, World Bank in 1990s on some issues (e.g. pension reform).


But what do preferences imply about delegation? Delegation involves not simply a set of rules, but agents that are provided with various degrees of discretion.  The fact that these agents themselves have preferences complicates the issue, by giving rise to many of the problems typically discussed in the principal-agent literature, involving hidden action and hidden information.  One feature of contemporary world society is that states cannot simply create their own agents.  To staff the WTO panels and Appellate Body one needs to employ trade lawyers; to staff an International Criminal Court, legal professionals steeped in criminal and human rights law; to staff the World Bank, development economists; to staff a fisheries agency, fishery biologists.  Each of these professional groups carries with it a different profile of typical preferences, which are to some extent a result of their training, and to some extent a product of the professional societies from which they emerge.  For example, Hooghe (2005) shows that the officials of the European commission hold views distinct from the average European, primarily due to self-selection into the service.

Our basic conjecture with respect to both commitment and delegation is essentially the same; one could call it the “affinity hypothesis.” The closer a state’s preferences are to those embodied in an international institution, or to those of a set of agents, the more likely it will be to commit to that institution, or delegate to this set of agents. That is, a state will support rules and agents whose existence, all things being equal, produces outcomes closer to its preferences. Variation in the propensity of a state to commit, or to delegate, should be seen less as a product of the inherent attributes of the state than as a result of its relationship to other states in international society. 

Relationship is important, because any international agreement reflects the diversity of positions and power of the actors involved.  Although strong states may have disproportionate influence on the outcome, they cannot always create institutions that align closely with their preferences. Nor do established democracies always have similar interests.  It is therefore necessary to understand the nature of international agreements in terms of where they are positioned along a range of policy preferences among states.  The closer a state is to the preferences embodied in an international institution (which are likely to reflect mean state preferences weighted by influence), the more likely it is to be willing to commit to follow institutional rules.  And the closer a state is to the preferences of an agent, the more willing the state is likely to be to delegate to the agent. 

Three Questions

With this conceptualization in mind, we now raise three specific questions for discussion at the conference and for further exploration and possible research.

Question 1: Under what conditions should we expect decisions to delegate to diverge from decisions to commit?

Our hypotheses with respect to this question follow from our discussion of preferences above:
1) If the preferences embedded in the constitution and rules of an institution are the same as those of the agents to whom authority would be delegated, states’ decisions to commit and to delegate should be the same. These decisions should be determined by the affinity between state preferences and those of the institution and the agents.  

2) When the preferences embedded in the rules of an institution and those of the agents to whom authority would be delegated diverge from one another, the critical question is which set of preferences is closer to those of the state.  

a) If the embedded institutional preferences are closer to state preferences, the state will be more inclined to commit than to delegate. We should observe commitments that do not involve a high degree of delegation.

b) If the agents’ preferences are closer to state preferences (exogenously or endogenously through the exercise of state power), acts of commitment will typically be accompanied by efforts to delegate responsibility.  (We are assuming that delegation without commitment is impossible).
3) It will be crucial for state decisions, and for outcomes, whether decisions to commit can be separated from decisions to delegate.  If so, one will sometimes observe commitment without delegation; if not, some states are likely to refuse to commit to institutions whose rules they approve, because of the implications of delegation to agents whom they regard as unreliable.  

Question 2:  Is the United States an outlier with respect to delegation?


To the reader of newspapers and commentary over the last five years, it would seem that the answer to this question is obvious.  It even has proper names:  the International Criminal Court (ICC) and the Kyoto Protocol!  Those with longer memories will think of the Law of the Sea treaty (1982) and even the Connolly Amendment to the United States adherence to the Statute of the International Court of Justice (ICJ), during the Truman presidency, as well as the United States decision to withdraw jurisdiction from the ICJ during the ICJ proceedings against the United States initiated by Nicaragua in the mid-1980s.  Many people infer from these prominent anecdotes that the United States is indeed less inclined to delegate to international organizations than other democracies.

Data on memberships by states in intergovernmental organizations (IGOs) provide evidence about the willingness of states to make commitments. However, to understand the willingness to delegate authority, one would need information about the degree of delegation within each organization. If a state disproportionately fails to commit to organizations with higher degrees of delegation, one might be able to infer that the state is particularly reluctant to delegate. However, such an inference would require other evidence in its favor such as demands by the state during negotiations that certain grants of authority not be divided. We discuss this issue further at the end of the memo. That said it is worth noting that commentators have often claimed that the United States is unwilling to commit to IGOs at the same rate as other democracies. This claim is questionable. 

As part of a preliminary inquiry, we have examined membership of seventeen established, wealthy democracies in 178 contemporary international organizations.
  As Table 2 shows, the United States, although below the median in memberships, has a membership score (51.7 percent) that is almost precisely at the mean of the 17 democratic states.  The European countries score highly on this measure, both because some of them have residual ties to colonially-based organizations and because of the density of international organizations in Europe. The United States is ahead of such multilaterally inclined countries as Canada.
  One could say, of course, that it should be more ahead of smaller countries such as Canada, because of the greater range of activities emanating from the United States. Be that as it may, in aggregate terms the United States is by no means an outlier with respect to membership.
 
Table 2 does not take eligibility into account, because so far we have only coded this variable for the United States.  Doing so, and looking at changes over the last 60 years, shows that the United States membership ratio in international organizations has been increasing over time. Figure 1 shows United States membership rates as increasing steadily from around 1970, from about 65-68 percent, to a peak of 80-82 percent, which remained fairly steady in the 1990s.  
Table 2: Ranking of average IO membership, 2000
    Variable |       Obs        Mean      Rank   

-------------+---------------------------------

      France |       178    .7022472       1   

 Netherlands |       178    .5898876       2   

       Italy |       178    .5898876       2   

     Belgium |       178    .5842697       4   

      Sweden |       178    .5730337       5   

          Uk |       178    .5730337       5   

     Denmark |       178    .5674157       7   

     Finland |       178    .5617978       8   

      Norway |       178    .5393258       9   

         Usa |       178    .5168539       10   

     Austria |       178    .4831461       11   

      Canada |       178    .4775281       12   

       Japan |       178    .4550562       13   

   Australia |       178    .4213483       14   

     Ireland |       178    .4213483       14   

 New Zealand |       178    .3370787       16   

      Israel |       178    .3202247       17   

Figure 1: US membership over time (as percent of total organizations), corrected for eligibility
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Source: COW data, modified by Kelley and Keohane, 2006.

The data in Table 2 and Figure 1 do not include international courts and tribunals.  Yet much of the criticism of the alleged United States reluctance to commit or to delegate to international organizations focuses on courts and tribunals. So it is important to turn our attention in this direction.  Of the 15 courts and tribunals included in Table 3, the United States is eligible to participate in nine. It participates in five, opting out of the Court of Conciliation and Arbitration in the Framework of the OSCE, the Inter-American Court of Human Rights, the International Tribunal for the Law of the Sea (ITLOS), and the International Criminal Court (ICC).  Only Israel in our set of well-established rich democracies participates in as few courts and tribunals (6), and Israel’s rate of commitment is higher since it is eligible to participate in only seven (86 per cent). Eleven of the seventeen states belong to all the courts and tribunals for which they are eligible; the rates of the other five countries, apart from the United States, range from 78 to 92 percent.  The United States also does not accept compulsory jurisdiction of the ICJ, but then neither do France, Ireland, Israel, Germany and Italy.
 It is hard to draw firm inferences, but the data does not refute the common view that the United States is particularly reluctant to belong to international tribunals and courts – organizations that require a measure of delegation of authority by states. On the other hand, the United States and Canada are essentially eligible for the same 9 courts, and both have opted out of the Court of Conciliation and Arbitration in the Framework of the OSCE and the Inter-American Court of Human Rights. What separates the two is ITLOS and ICC membership, of which the ICC surely gets most of the attention.
 
Table 3: Contemporary International Courts and Tribunals. 
	Administrative Tribunal of the International Labour Organization

	Administrative Tribunal of the OECD

	Administrative Tribunal of the UN

	International Court of Justice (ICJ)

	Permanent Court of Arbitration

	Benelux Court of Justice

	Court of Conciliation and Arbitration in the Framework of the OSCE

	Court of First Instance of the European Communities (CFI)

	Court of Justice of the European Communities (CJEC)

	EFTA Court 

	European Court of Human Rights

	European Nuclear Energy Tribunal

	Inter-American Court of Human Rights

	International Criminal Court (ICC)

	International Tribunal for the Law of the Sea (ITLOS)


Question 3:  Insofar as the United States is less willing than other countries to delegate, is this because of idiosyncratic reasons or due to different preferences?
If it turns out that the United States is indeed disinclined to delegate, there are, broadly speaking, two proposed answers:  1) America’s 18th century Constitution, which makes it difficult to ratify treaties; and 2) the distinctive and idiosyncratic nature of American society, which makes American preferences very different from those of many other democracies.  The first explanation is weakened by the ingenious way in which American executives have used executive agreements – with or without Congressional approval, depending on the circumstances, to commit to international agreements considered treaties in international law (Martin 2000, chapter 3). We are more sympathetic to the second explanation – in line with our affinity hypothesis – but demonstrating it would be a major research endeavor. However, there would be little point in doing so until it was established that the United States is indeed an outlier – and we have seen that such a proposition is not self-evident.  Better data on delegation is essential before this issue can be resolved. 
A Possible Research Strategy

We would appreciate comments on the following possible research strategy to discover whether the United States indeed is disinclined to delegate authority to multilateral institutions, or whether, alternatively, its disinclination to participate in some multilateral institutions simply reflects an unwillingness to commit to organizations whose rules are not congenial to it. 

This strategy begins with the COW data base discussed above.  We would correct membership for eligibility across all the democracies, and then as a further empirical step code the different IGOs with respect to delegation (using insights on how to code delegation that may emerge from this conference).  Coding the rules and practices of IGOs with respect to delegation may not be too difficult, since there is wide variance in their provision for authoritative action by agents other than collective bodies of the member states.  One could then infer whether the United States was disinclined to delegate authority by comparing the delegation provisions of institutions of which it was a member with those that it was eligible to join but did not. If the United States is less willing to commit to IGOs with high degrees of delegation, this would support the hypothesis that it is disinclined to delegate.
For example, suppose that we observe the United States committing to only 65 percent of IGOs for which it is eligible, while other comparable states commit to 85 percent.  That figure alone would tell us that the United States was less inclined to commit to IGOs, but would tell us nothing, as such, about whether the United States was disinclined to delegate authority.  Two ideal-typical extremes exist:  1) the United States could be indifferent to problems of delegation and only care about the rules; or 2) the United States could be disinclined to delegate.  The relevant test between these two situations would be whether United States decisions to commit to IGOs were correlated with the degree of delegation within the IGOs. If the United States were entirely indifferent to delegation problems but disinclined to commit, one might find that it its commitment rate to both high delegation and low delegation institutions was 65 percent. At the other extreme, one could hypothetically discover that the United States joined organizations not involving delegation at a rate of 85 percent, but only, say, 50 percent of organizations with moderate delegation provisions and 10 percent of those with strong ones.  Such a finding would constitute quite good evidence for an anti-delegation bias.   

Conclusion

We return to our starting point.  Commitment and delegation are different actions. It would be important to explore the conditions under which they cohere or diverge. With specific reference to the United States, does the United States really delegate less than other democracies?  We don’t know.  If it were established that it does, we could then ask whether the affinity hypothesis explains this situation better than focusing on the institutional idiosyncracies of the United States.  If the affinity hypothesis were correct, the United States could be seen as not so fundamentally different from other democracies in its propensity to delegate.  Perhaps more Americans are from Mars and more Europeans from Venus – but they both adapt to the same planet Earth. 
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� We thank Marc Busch, Ron Mitchell, Andy Moravcsik and Beth Simmons for their helpful suggestions.


� For arguments that the United States needs to act more multilaterally than unilaterally, see for example Spiro 2000, Nye 2002, Prestowitz 2003. 


� Hawkins et al. (forthcoming, p. 5) define delegation as “a conditional grant of authority from a principal to an agent that empowers the latter to act on behalf of the former.”


� We also follow the distinction made by Abbott (2000) regarding delegation and compliance: “[A]lthough our definition includes delegation of legal authority (to domestic courts or agencies as well as equivalent international bodies), it does not include the degree to which rules are actually implemented domestically or to which states comply with them. To do so would be to conflate delegation with effective action by the agent and would make it impossible to inquire whether legalization increases rule implementation or compliance” (402).


� We restrict ourselves to wealthy democracies since we know that democracies are more inclined to join international organizations than non-democracies; wealthy countries have the capability to be represented at many organizations; and wealthy democracies engage in the same general pattern of activities as one another, albeit on different scales depending on size.  The dataset includes organizations if they have at least two members of the COW-defined state system and if they hold regular plenary sessions at least once every ten years, and if they have a permanent secretariat and corresponding headquarters. Emanations of organizations are not included, nor are international courts.


� The table is based on data from the Correlates of War (COW) project. We began with their lists of states and intergovernmental organizations (IGOs).  After eliminating all countries that are not well-established democracies, any organization which did not have at least one remaining state as member was deleted from the dataset.


� In the year 2000 there were only two organizations to which all other democracies belonged, but of which the United States was not a member: The UN Education, Scientific, & Cultural Organization (UNESCO) which the United States has since rejoined, and the UN Industrial Development Organization (UNIDO).  








� http://www.icj-cij.org/icjwww/ibasicdocuments/ibasictext/ibasicdeclarations.htm


� This point raises the question of whether inferences about the United States being reluctant to delegate authority to international courts and tribunals are based too heavily on the case of the ICC.
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