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The White Rabbit

AliceRandall, an African Americanwoman, wasordered by agovernment official notto
publish her criticism of theromanti cization of theOld South, at | east not inthewordsshewanted
touse. Theofficial wasnot oneof themany in Congressandthe Administrationwho sharethe
romantic view of theConfederacy. It wasafedera judgein Atlantawhotold Randal | that shecould
not writeher critiqueinthewordsshewanted to use—ajudgeenforcing copyright law. Randall is
the author of abook namedTheWind DoneGone. Init, shetellsastory that takesoff fromGone
withtheWindfromthe perspectiveof Scarlet O’ Hara' smulatto half-sister. In2001, morethan
fifty yearsafter Margaret Mitchell died, yearsafter theorigina copyright for thebook would have
expiredunder thelaw asit waswhenMitchell wroteit, afederal districtjudgeordered Randall’ s
publisher notto publishthebook. TheCourt of A ppeal then overturnedtheinjunctionasaprior
restraint.

Off with His Head!

Dmitry SklyarovisaRussian programmer facing the prospect of an Americanjail because
he wrote software that lets people read books that they are not allowed to readA dobe
Systemsgot thegovernment to prosecute Sklyarov, becausehemadeit possiblefor peopletoread
documentsthat Adobehad encrypted sothat they could only beread withitseBook reader
program. TheDigital Millennium Copyright Act (DM CA) makesit acriminal offensetoprovide
softwarethat | etspeopleread digitized bookswith equi pment that isnot licensed to decrypt the
books by the personwho encryptsthem. TheDM CA doesnot exempt peoplewhowritesoftware
that readerscan usetoread booksthat they areperfectly privilegedtoread. It doesnot matter that
the personwhowantsto read thebook ownsacopy of it. It doesnot matter that thepersonwho
wantsto quotefromabook or aDV D wantstodo soinamanner that i spermitted under copyright
law, say, under thefair usedoctrine. It doesnot even matter if theencrypted materialsareinthe
public domain—Iike Alice in Wonderland.

Adobewantedtodemonstrate how useful itseBook reader woul d beto publisherswho
wantedtodistributetheir booksdigitally. Soittook adigital book it couldget for cheap—Alice
inWonderland. Theoriginal text wasinthepublicdomain. It had already beendigitized and
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proofread by volunteersworking aspart of the Gutenberg Project.! All that Adobeneededtodo
wastakethisfreetext, wrapitinitsdigital code, andpresto, acheap and effectivedemonstration
of how itstechnology could help copyright owners. Thecover sheet of theclosed edition of Alice
isimmensely instructive. It explainstothereadersthat they may not give, lend, quote, or print out
acopy of this public domain work.

What, exactly, isyour problem?

EdwardFeltenisacomputer scientist at Princeton. Ashewaspreparingto publishapaper
onencryption, hereceived athreatening | etter fromthe Recording I ndustry A ssociation of America
(RIAA), telling him that publication of the paper constituted a violation of the DMCA.

The musicindustry had spent substantial sumson devel opingencryptionfor digital music
distribution. Inorder totest thesystembeforeit actually entrusted musicwiththiswrapper, the
industryissuedapublicchallenge,invitingall cryptographerstotry tobreak thecode. Felten
succeededindoing so, but did not continuetotest hissol utionsbecausetheindustry required that,
inorder to continuetesting, hesignanondisclosureagreement. Feltenisanacademic, nota
busi nessperson. Heworksto makeknowledgepublic, nottokeepit secret. Herefusedtosignthe
nondisclosureagreement, and preparedto publish hisfindings. Ashedidso, hereceivedthe
RIAA’sthreateningletter. Inresponse, heasked afederal district courtto declarethat publication
of hisfindingswasnotaviolationof theDMCA. TheRIAA suddenly redizedthat tryingtosilence
academic publication of acriticismof theweaknessof itsapproachto encryptionwasnot thebest
litigation stance, and moved to dismissthe caseontheunderstanding that it woul d neverdreamof
bringing suit.

* % *

Thispaper doesthreethings. First, it outlinesthegeneral framework of therel ationship
betweentwo congtitutiona provisons—Articlel, Section8clause8 andthefirst amendment—and
congress spower toregul atetheuseof informati onand cultural resourcesthroughtheinstitutional
formof exclusiveprivaterights. Second, | explainwhy itisappropriate, asanormativematter, to
requireclosejudicial scrutiny of congressional useof thisparticular formof regulation. Third, |
identify six specific pressure points currently bearing on this framework.

l. Genera Framework

! The Gutenberg Project is an effort involving hundreds of volunteers who find books no longer
covered by copyright, scan them and proofread them so asto make them freely available on the
web.
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Copyright law isdefined by constant tensionsbetween exclusiveprivaterightsontheone
hand and thefreedomto read and expressonesel f asonewishesontheother hand. Asamatter
of economics, copyright representsatens on between theadvantagesof market-based production
of informationand cultural goodsontheonehand andtheintrinsi climitationsof property rightsas
ingtitutional solutionstothe public goodsproblem of information productionontheother hand. As
amatter of political morality copyright supportsdemocracy by creatingagroundingfor sometypes
of expressionthat areindependent of government patronage, but indoing soimposessubstantial
risks of harm to democracy and individual autonomy.?

Thesetensionsaremediated by two constitutional provisions: Articlel, Section 8, Clause
8 of the Constitution (the “ Exclusive Rights Clause”),® and the first amendment’ s speech clause
Becauseof physical and economic characteristics, information and cultureare, absent law tothe
contrary, largely availablefor anyoneto useasand whenthey please. For good reason, andwithin

2 The past decade or so has seen agrowing literature critical of exclusive private rights along these
dimensions. Anincomplete and largely idiosyncratic list includes James Boyle, A Politics of
Intellectual Property: Environmentalism For the Net? 47 Duke L.J. 87 (1997). Julie Cohen, Examined
Lives: Informational Privacy and the Subject as Object, 52 Stan. L. Rev. 1372 (2000); Rosemary J.
Coombe, Objects of Property, Subjects of Politics: Intellectual Property Laws and Democratic
Dialogue, 69 Tex. L. Rev. 1853, (1991); Niva Elkin-Koren, Cyberlaw and Social Change: A
Democratic Approach To Copyright Law In Cyberspace, 14 Cardozo Arts & Ent. L.J. 215, (1996);
William Fisher, Reconstructing the Fair Use Doctrine, 101 Harv. L. Rev. 1659 (1988); David Lange,
Cyberspace and its (Dis)Contents: The Future of an Illusion

http://webserver.law.yal e.edu/censor/lange.htm; Lawrence Lessig, Code and Other Laws of
Cyberspace (1999); Jessica Litman, Reforming Information Law in Copyright's Image, 22 U. of
Dayton L. Rev. 587 (1997); Michael Madow, Private Ownership of Public Image: Popular Culture
and Publicity Rights, 81 Cal. L. Rev. 125 (1993); Eben Moglen, Anarchism Triumphant (1999)
http://emoglen.law.columbia.edu/publications/anarchism.html; Pamela Samuelson, Is Information
Property? 34 Communications of the ACM 15 (1991).

3 aka“the Patents and Copyrights Clause” or the “ Intellectual Property Clause.” | think “the
Exclusive Rights Clause” is better for two reasons, one trivial, one significant. Thetrivial pointis
that neither the historical terms-of-art patents and copyrights—well known at the time of the
constitution’ s drafting—nor the anachronistic term “intellectual property” isused in the clause.
The clause actually refersto granting “exclusiverights.” There are two functional reasons for
shifting our usage to the original term from either of the more common terms. First, it is broader
than the technical terms—implying that the clause isintended to govern all exclusiverightsin
information, not only those that formally are called patents or copyrights. Thisisclearly the
correct understanding of the scope of the limitations the clause places on Congress when it enacts
exclusiverightsin information. Second, it is more neutral about the desirability of the rights
enacted than the term “intellectual property.” Aswe stand at the beginning of the 21% century,
“property” has come to be seen as almost universally abeneficial institutional device to manage
physical resources. By calling the cluster of regulations of information production and exchange
that give private parties exclusive rights to control information “ property,” we endow it with an
inevitability and desirability that are not justified by either economic theory or empirical evidence.
Better to use the descriptive term—exclusive rights—and subject any given set of exclusive rights
to atype of set of information or cultural goodsto neutral inquiry asto whether these particular
rightsarein fact beneficial.


http://webserver.law.yale.edu/censor/lange.htm
http://emoglen.law.columbia.edu/publications/anarchism.html
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the constitutional constraintsimposed by thetwo provisions, Congressmay deviatefromthis
baseline. No one expressed this more poetically than Thomas Jefferson:

Thatideasshouldfreely spread from oneto another over theglobe, for themoral and
mutual instruction of man, andimprovement of hiscondition, seemsto havebeenpeculiarly
and benevol ently designed by nature, when shemadethem, likefire, expansibleover all
space, without lesseningtheir density inany point, andliketheair inwhichwebreathe,
move, and haveour physica being, incapableof confinement or exclusiveappropriation.
I nventions then cannot, in nature, beasubject of property. Society may giveanexclusive
righttotheprofitsarisingfromthem, asan encouragement tomento pursueideaswhich
may produceuitility, but thismay or may not bedone, accordingtothewill and convenience
of the society, without claim or complaint from anybody.*

Theroleof theCondtitutionistoddimit thecontoursof thegrant of exclusiverights,
andto constrain Congress spower toregulate, in pursuit of “thewill and convenienceof society,”
the use information and cultural materials.

The ExclusiveRightsClauseoperatesasathreshol dfilter on congressional attemptsto
createexclusiveprivaterightsininformation. Uncharacteristically for Articlel, muchof itstextis
involved notingranting power, butindelimitingit. Thepreambletakesaspecific standonthe
theory underlying Americanexclusiverightsininformation. Congressisempoweredtogrant
exclusive rights" To promotethe Progressof Scienceandtheuseful Arts.” Oursisaself-
conscioudy utilitarian, not moral, theory of suchrights, cons stent with the sentimentsexpressedin
Jefferson’ slettersandthosemoregenerally prevalent at thetime,>and hassobeeninterpreted by
the Supreme Court, which hasheld that “ the primary obj ectiveof copyrightisnottorewardthe
labor of authors, but ‘to promote the Progress of Science and useful Arts.’”®

Over acentury of unanimous SupremeCourt opi nionshasinterpreted thetextua framework
of theExclusiveRightsClauseasimposing aset of threshol d attributesthat acongressional law
creating exclusveprivaterightsininformationmust haveinorder tofall withinthegrant of Article
l,sec. 8, cl.8.” TheTrademark Cases®werethefirstinstanceinwhichtheCourt heldthat the

4 Letter to |saac M cPherson, quoted in Graham v. John Deere Co, 383 U.S. 1, 8 (1966).

® Walterscheid.

5“1t may seem unfair that much of the fruit of the compiler's labor may be used by others without
compensation. As Justice Brennan has correctly observed, however, thisis not "some unforeseen
byproduct of a statutory scheme." Harper & Row, 471 U.S,, at 589 (dissenting opinion). It is, rather,
"the essence of copyright,” ibid., and a constitutional requirement. The primary objective of
copyright is not to reward the labor of authors, but "to promote the Progress of Science and useful
Arts." Art. 1, 88, cl. 8. To this end, copyright assures authors the right to their original expression,
but encourages othersto build freely upon the ideas and information conveyed by awork.” Feist
Publications, Inc. v. Rurd Tel. Serv. Co., Inc., 499 U.S.340, 349-50 (1991).

"Trade-Mark Cases, 100 U.S. 82 (1879); Feist Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499
U.S.340, 346-47 (1991); Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 146 (1989);
Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 230-31 (1964); Compco Corp. v. Day-Brite
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clauseimposesaffirmativeconstraints—inthat case, originality—on Congress spower to create
exclusive rights. Most clearly, the Court outlined the content of these constraintsinGrahamv.
John Deere Co.:°

The Congressintheexerciseof the patent power may not overreachtherestraintsimposed
by thestated constitutional purpose. Nor may it enlargethe patent monopoly without regardtothe
innovation, advancement or socia benefit gained thereby. Moreover, Congressmay not authorize
theissuanceof patentswhoseeffectsaretoremoveexistent knowledgefromthepublicdomain, or
torestrict freeaccessto materia sal ready avail able. Innovation, advancement, and thingswhich add
tothesum of useful knowledgeareinherent requisitesinapatent systemwhich by constitutional
command must " promotetheProgressof .. . useful Arts." Thisisthestandard expressedinthe
Constitution and it may not be ignored.*°

Thisreading of theclause—that requiresthat anexclusiveright at least plausibly encourage
information production, andthat restrainssuch rightsfromremoving, or burdeningfreeaccessto
materialsalready inthe public domain—isonethat the Court hassincereaffirmed, again,
unanimously.**

Furthermore,thisconstraintissubstantive, notformal. It applieswhenever Congress
attemptsto enact exclusiverightsininformation, whether or notit formally invokesthe Exclusive
RightsClause. WhileCongressmay regul ateinformation marketsunder theCommerceClausg, it
may do so by creating exclusiveprivaterightsininformationinaway that circumventsthe
substantivelimitationsplaced onitspower by theExclusveRightsClause. Thislimitationrequires
that regul ationsenacted under thecommerce power bedifferentinkind, not only in subject matter
and degree, fromtheexclusiveproperty-likerightsthat arethesubject of the ExclusiveRights

Lighting, Inc., 376 U.S. 234, 237-38 (1964). For discussions of the limitationsimposed by Artilel,
Section 8, Clause 8 of the Constitution see  MallaPollack, The Right to Know?: Delimiting
Database Protection at the Juncture of the Commerce Clause, the Intellectual Property Clause and
the First Amendment, 17 Cardozo Arts & Ent. L.J. 47, 50-54 (1999); Malla Pollack, Unconstitutional
Incontestability?: The Intersection of the Intellectual Property and Commerce Clauses of the
Congtitution: Beyond a Critique of Shakespeare Co. v. Silstar Corp., 18 Seattle U. L. Rev. 259, 260
(1995); Theodore H. Davis, Jr., Copying in the Shadow of the Constitution: The Rational Limits of
Trade Dress Protection, 80 Minn. L. Rev. 595, 596 (1996); David L. Lange, The Intellectual Property
Clause in Contemporary Trademark Law: An Appreciation of Two Recent Essays and Some
Thoughts About Why We Ought to Care, 59 Law & Contemp. Probs. 213, 232 (1996); Julie Cohen,
Copyright and the Jurisprudence of Self-Help, 13 Berkeley Tech. L.J. 1089, 1130-35 (1998).

8 Trade-Mark Cases, 100 U.S. 82 (1879).

9383 U.S. 1(1966).

01d,, at 5-6.

1 Feist Publications, Inc. v. Rurd Tel. Serv. Co., Inc., 499 U.S. 340, 346-47 (1991); Bonito Boats, Inc.
v. Thunder Craft Boats, Inc., 489 U.S. 141, 146 (1989).
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Clause2 Whilethisdoesnot meanthat every technical aspect of theExclusiveRightsClause—like
thefixation requirement—condgrainsCongresswhenit actsunder theCommerceClause, plainly “the
CommerceClausecannot beused by Congressto eradi catealimitation placed upon Congressin
another grant of power”—to wit, Exclusive Rights Clause.

Thefirstamendment operatesasan overlay—asecondlevel of analysisof lawsthat pass
theinitial thresholdfilterimposed by theExclusiveRightsClauseof Articlel. Thisanalysisismore
context sengitive, andrequiresfor any givenlaw that thegovernment justify itsregul ation of theuse
of informationand cultural goodsintermsthat arelargely understoodto bethe*intermediate” level
of scrutiny appliedinTurner Broadcasting System. Aswasthecasewiththemust carry rulesat
issueinTurner, copyright or smilar lawsareusually benigninintent—their purposeistoenhance,
rather than constrain speech. They arealso usually content neutral . First, they mark for regulation
informationor cultural material sonthebasi sof thehistory of their origination—thefact that they
were" authored.” Second, theform of theregulationisusually aprohibitiononusingtheprotected
materialsinapre-stated variety of ways, absent permissionof anidentified party (theright holder).
| say usually, becauseoneof thecurrent pressuresonthisgeneral framework comesfromtheanti-
deviceprovisionof the DM CA—under whichanumber of current cases, including theSdyarov,
Felten, andDeCSScases, arebeing decided. That provision, asappliedto softwareprogrammers,
may better bedescribed astaking theform of acontent-based prohibition of usingaparticular
professional language—code—to describe actsthat the government deems particularly
har mful—namely, decryption of specifickindsof encryption, thoseintended to protect copyrighted
materials. Forthemoment | will putthisproblemaside. Itisathorny one, and | will returntoit
in the third part of this paper.

Inorder to passmuster under theTurner standard, the government must show that the
statute (1) servesanimportant governmentinterest (2) inamanner nomorerestrictivethan
necessary . Tofulfill thefirst prong of thetest, it must beshown “that therecited harmsarereal,
not merely conjectural, andthat theregul ationwill infact alleviatetheseharmsinadirect and
materid way.” Thesecond prong requiresthat “ themeanschosen do not ‘ burden substantially
morespeechthanisnecessary tofurther thegovernment'slegitimateinterests' ”.** Thisdoesnot
meanthat inevery casethespecificuseby theuser, and thespecificexclusiveright claimed must

2 This differencein kind is nowhere more clearly articulated than in the differentiation provided by
the Court between what kind of laws regulate commerce, and what kind of laws arein effect
exclusive privaterights. Bonito Boats, 489 U.S. a 157-59.

18 United Statesv. Moghadam, 175 F.3d 1269, 1280 (11th Cir. 1999) (the Court there treated the
fixation requirement as not central to the Exclusive Rights Clause, and hence held that the anti-
bootlegging statute at issue there, which did not comply with the fixation requirement but was
enacted under the Commerce Clause, wasvalid. Its decision implied that were another, central
requirement of the Exclusive Rights Clause, like originality, implicated, the outcome would have
been different).

1 Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 662 (1994).

21d, at 664.

6 1d., at 662.
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beconsdered afresh. Thismuchwelearned fromHarper & Row.” But it al sodoesnot meanthat

the contoursof copyright law—theexclusiverights, thevariousdetailed political deal sbetween
stakeholders, arecategorically exempt fromfirst amendment review, asrecently held by the Court
of Appeal for the District of ColumbiainEldredv. Reno.® That positionisuntenable. All one
need doisimagine Congressamending the Copyright Act sothat thedefinition of “awork” will

includethesentence, “ except that nothing shall bedeemed awork of authorshipif theauthor isat

the timeof authorship, or waswithinthe preceding 10years, aRepublican member of Congress.”

(Andif theviewpoint biasmakestheana ogy too easy, imaginethesamecourt of appea confronted
withacopyrightlaw that addsto Section 107 “ Any useof awork iscategorically afair useif the
copyrightinthework isheld, directly or indirectly, by any personwho holdsthecopyrightsinmore
than 10% of theworksinthesamemarket asthework used.”*°) The Court inHarper & Row
refusedto cresteaspecia first amendment defensein copyright, “[i]jnview of theFirst Amendment
protectionsal ready embodiedinthe Copyright Act'sdistinction between copyrightableexpression
and uncopyrightablefactsandideas, andthelatitudefor schol arship and comment traditionally
affordedby fair use. . ..”? Nothinginthat opinionsuggeststhat if Congressweretoabolishthe
ideaexpressiondistinction, or severely constrain“thelatitudefor schol arship and comment
traditionally afforded by fair use,” that itsdecisionto do sowould beexempt fromfirst amendment
review.

The contoursof copyright law, theshapeof theprohibitions, must bejustifiable, under the
Turner standard, asaproper regul ation of theuseof theinformationor cultural material sat stake.
Thistestisnot only applicableto changesinthelaw, but al soto existing rightsasthey areapplied
to categoriesof cases. Whether or not in principlesampling for afew secondsor using part of a
poster for anumber of secondsinatelevisionshowisorisnotafair use, at least whenacategory
of casesisbeing devel opedincasdaw, requiresan anaysisof whether fair uselaw, thusinterpreted,
would cohere with the first amendment.

I1. Political Theory of the Constitutional Limitations on Exclusive Rightsin Information

Why, onemight ask, isitjustifiedtohavesuch extensivejudicia review of thecreationand
definition of exclusiverightsininformation? At somelevel, theanswer isprovided by thestoriesat
the beginning of thispaper. AliceRandall’ sfreedomto shatter acultural iconthat sheseesas
profoundly offensive, inthewordsand meansshedeemsmost effective, isnolesscompelling than
Paul Cohen’ srighttocriticizethedraft using hisparticular locution. Dmitry Sklyarov’ sphysical
freedomisat stake, taken sothat no onedevel opssoftwarethat all owsusersand courts, rather than
vendors, todecidewhenreading, quotation, and sharing of knowledgeisprivilegedandfair and
whenitisnot. Thesefreedoms, asisEdward Felten’ sfreedomto publishan academic paper, are

Y Harper & Row, Publishers, Inc., v. Nation Enters., 471 U.S. 539 (1985).

18 239 F.3d 372 (2001).

1% Compare the holding of another panel of the same court, within weeks of Eldred, in Time Warner
Entertainment Co., L.P. v. FCC, 240 F3d. 1126 (2001), of which more will be said below.

2 471 U.S. a 560.
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all central to our perceptionsof freedom of expression. They areall crispinstancesof thepressure
that exclusiverightsininformation placeonthefreedomtoread and expressonesalf asonedeems
best. Thenext few pagesexplain moreabstractly how onemight understand theimplicationsof
exclusiveprivaterightsininformationondemocracy and autonomy—val uesat thecorenot only of
American congtitutional protection of freedom of expression, but of expressivefreedominmodern
liberal democracies more generally.

A. Democracy

Democracy isaconcept with many conceptions. It would beirresponsibletoarguethat
thereisonewell-defined set of policiesthat “ best servesdemocracy.” Nonetheless, itispossible
tooutlinethegenerd directioninwhich strong or wesk exclusiverightsarelikely toleadinformation
production and exchange. Fromthisone can devel op asense of whether one’ sconception of
democracy |eadstoapreferencefor stronger or weaker protectiononthebasisthat it serves, or
disserves, democracy.

Themostimportant effect of exclusiverights—intermsof democracy—isthat they make
ingtitutional conditionsfor someapproachesto organi zinginformation production moreconducive
than to other approaches.? Individualswithacommercial focusto their work, and, more
sgnificantly, commercid organizationsthat buildtheir busnessmodd around sdllinginformationand
cultureasfinished goods, benefit from strong protection. Strongintellectual property rightsare
particularly helpful to organizationsthat own largeinventoriesof existinginformationand cultural
goodsandintegratenew productionwithinventory management. Strongintellectua property rights
areparticularly harmful to organi zationsand individual swho produceinformationwithout intending
to sdl their output asagood. Thisincludesnon-profit organizationslikeuniversities, variouspublic
interest organi zations, or thegovernment, aswell asindividua swho communicatewith each other
either as*amateurs’ or asprofessionalsdriven by internal motivations, not by aprofit motive. Less
obviously, itasoincludescommercia organizationsandindividual professiondsthat operateona
servicemode!, built onfreeaccesstoinformationaroundwhichtheserviceisrendered, rather than
on a sale of information products model.

Theconflict weseetoday over thescopeof thepublicdomainandtheextent of exclusive
privaterightsininformationisabattleover theshapeof theingtitutiona ecology inwhichtwovery
different modesof information productionarecompeting. Thefirst modeistheincreasingly industria
model of productiononeseesinmassmediated culture. Disney, AOL Time-Warner, Viacom, and
News Corporation are some of the most visible examples. Theseareincreasingly large
organi zations, controlling ever-larger inventories, andintegrating new productionwithreutilization
and recycling of inventory, aiming to capture ever-larger audiences both nationally and

2 For afull statement see Benkler, Intellectual Property and the Organization of Information
Production, forthcoming Int’l Rev. L & Ec. 2002,
http://www.law.nyu.edu/benklery/I P& Organization. pdf
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internationally. Lesswell known, and quitepoorly understood, istheemergenceontheNet of
nonproprietary productionasanincreas ngly important sourceof informationand cultural materias.
What hashappened over the past decadeontheNet i sthat thereach and scopeof nonproprietary
informeation production by nonprofit actorsor by individual s—both amateur and professional—has
expanded dramatically.

Atasmplelevel, theNet hasmadeit possiblefor traditiona non-profit socia organizations
toextendtheir reach and scope. Thefactorsof productionthatinthepast werethegreatest
constraints on non-profit production were the capital cost of production and the cost of
communication, or distribution. Thedeclining costsof makingand distributingahigh quality video,
or of collectinginformationand publishing reportsareexamples. Thesechangesmeanthat
i nformation productiononthepublicradiomodd, aswe | asproduction by other non-profit groups,
canbecomeincreasingly salientintheinformationenvironment. Thispossibility must becentral to
our evaluation of the implications of strong rights to democracy.

Moreobscure, but potentially much moreradical , istheemergenceof nonproprietary peer
productionof informationand culture. Thismodd of productionisincreasingly recognizedinthe
areaof softwaredevel opment, thanksto the successof open sourcedevel opment projectslike
GNUY/Linux or Apache. Lesswidely appreciatedisthat thishighly decentralized model of non-
proprietary peer productionisexpandinginto other areasof i nformationand culturemore
generally.? Tensof thousandsof vol unteersaremapping M arscratersfaster thanimagesof the
planet’ s surfaceareproduced. Almost forty thousand vol unteersparticipatein creating theopen
directory project, themost comprehensi veand highest quality human-judgment based directory of
the Web. Thousandsof peer reviewersand postersmakecontributionsand writecommentson
Slashdot, oneof themost sophi sti cated peer-produced newssites. Through groupslikethese, of
individual swho cometogether to createand make senseof their information environment, peer-
productionhasemerged asaseriousantithesi stotheindustrial production model that dominated
20™ century mass media.

Whenwethink, therefore, of how strongwewant copyright or other exclusiverightsto
informationto be, intermsof democratictheory, themostimportant questionto ask iswhat does
demoacratictheory havetotell usabout the choicebetween commercial proprietary production,
increasingly organizedinlargeenterprises, whoseproductsare sold asfinished goods, and
nonproprietary production, both peer-productionand professiona production onatraditiona model
in the nonprofit sector.

Thestrongest democraticjustificationsof strong copyright servewhat Baker hasdescribed
astheelitist conception of democracy?® and aversion of republican conceptionsof democracy.

2 For an inspired statement see Moglen, Anarchism Triumphant,
http://lwww.firstmonday.dk/issues/issue4_8/moglen/. For a pedestrian economic explanation see
Benkler, Coase’ s Penguin, or Linux and the Nature of the Firm (unpub ms 2001).

2 C. Edwin Baker, The Mediathat Citizens Need, 147 U. Penn. L. Rev. 317 (1998).
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Strong protectionisleast attractivewhen measured by itseffect onliberal conceptionsof
democracy—whether oneholdssomeversionof apluralist conception, or aliberal, rather than
republican, discourse-centered conception of democracy.? Again, itisunlikely that conoeptions
of democracy canbedescribedin pureonedimensional terms, but one’ spositionondemocracy
and exclusiveprivaterightsininformation ought beinformed by theextent towhich oneconsiders
one or another of theseideal -type conceptionsof democracy asplayingagreater roleinone's
understanding of how democracy is best conceived.

The baselineargument from democracy infavor of strong rightsisthat dependenceon
government largesseor patronagetendsto requireauthors, media, and otherstobesolicitousto
thosewho pay thepiper. What exclusiverightsdoiscreateabasi sinthemarket for expression,
so that aclassof professional writersand creatorscan be sustai ned not based onthedecisionsof
government officialsor patronsof thearts, but onthepopul ar support of any non-trivia segment of
theconsumer market for informationand cultural products. Copyright a so providesincentivesfor
creatorstowritemore, andthereby enrichtheinformation universewithinwhichademocracy
functions.®

Therearetwoweaknessesto thisargument. First, marketsfor mediaproductsand
informationarerifewithmarket failuresthat meanthat they will not actualy reflect thepolitical views
of theconstituency.® Second, strong exclusiverightstendto commercialize, concentrate, and, to
anextent, homogenizetheinformation produced.? They aidinformation-as-goodsvendorsby
raising the costs of, and potentially squelching, noncommercial discourse.

Theargument for theimportanceof market-based productionmust thereforenot only prefer
mar ket-based productionto government-sponsored production, perhapsan easy choicefor some
(though, comparing network tel evision newsand magazines, whether national or local, topublic
tel evisionandradio should makeonelessthan sanguineeven about thisclaim), but al so prefer
market-based productionto peer-production andindependent nonprofit production. Thisrequires
theargument totakeonamoreexplicitly elitist conception of democracy. “ True’ democracy—the
participatory debateof al withall—isachimera. Largecompanies, government officias, and other
repeat playerslargely dominatethepolity. Theroleof copyrightistocreateand sustainalarge,
powerful ,well fundedwatchdoginthissystem, capabl eof bei ng sufficiently independent thanksto
themarket that it can participateinthisdemocracy of titansasanequal, criticizing theexcessesof

2 Thislatter isaconception Baker called “complex democracy.” One might think of it as vaguely
Habermasian, in the sense that it i s discourse-centered but fundamentally liberal—centered on the
participating agents—rather than communitarian, or republican, centered on claims of the

collectivity to independent weight in political morality.

% See Neil Netanel, Copyright and A Democratic Civil Society, 106 YaleL.J. 283, (1996); Paul Goldstein,
Copyright’s Highway, From Gutenberg to the Celestial Jukebox (1994).

% C. Edwin Baker, Giving the Audience What It Wants, 58 Ohio St. L.J. 311 (1997).

27 Benkler, IP & the Organization of Information Production, supra.
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bothgovernment andthecorporateworld.?® Thisconception hasagood pedigreeinthepress
clause focus on the fourth estate, and is not implausible if it accurately describes the @olity.
eliti st argument hastwo primary weaknesses. First, itisunattractivetoanyonewhoholdsamore
substantive, lesscynical conception of democracy. If democracy meanssomethingmorethanan
oligarchy of largemarket actorsinteracting with government bureaucrats, watched by alarge
commercial press, withoccas ona e ectionsfor themassesto sal ect fromamong thediteswhowill
runthegovernment, thenthisargumentinfavor of strongrightsisinsufficient tojustify apreference
for strongexclusiverightsininformation. Second, theargument failsto consider theriseof peer
production of informationthanksto theeconomiescreated by |low-cost computersandfast,
ubiquitousnetwork connections. Thecapacity of constituentstotalk to each other asopposedto
recei ving thewisdom of thoseanointed by thetel evision networksisprofoundly important if one
sees democracy asbeing about activeengagement indiscourse, rather than about passivesel ection
from an exogenously-defined slate of candidates, much likethe sel ection of cereal inthe
supermarket. Oneneed only runasearch request on Googleand thenfollow thevariety of
individual sand organi zation makinginformation avail ablethat respondsto therequest, whether for
freeor for afee, to seethat aconceptionthat focusespurely onlargescaleindustrial production of
informationistoo heavily committed to the 20" century mode production by afew corporations
transmittingtomillionsof passveconsumers. Evenwithout resorting toamoreaspiring conception
of democracy, itisnot at all clear that thousandsor millionsof networked peerswill not doasgood
ajobas, if not better than, afew hundred professional reportersor commentatorscando. An
efficient systemthat all owsindividual sto report what they see, to blow thewhistle, andto collect
and comment oninformationglobally, supplemented by acombination of publicly fundedand
advertising-supported (rather than property-based) professional mediamay well besuperiortoa
moreconcentrated and commercia system, occupied by asmall number of mediacompanieswhose
business model is based on sale of accessto their products.

This, however, bringsup asecondlineof defenseof concentrated commercial production,
onethatisrootedinaparticular, nation-statefocused version of a“ republican” conception of
democracy, whichvaluespolity-widecommon discoursetowardsreaching aconception ofthe
commongood astheprimary modality of democracy. Thisisonly asomewhat unfair (because
oversimplified) description of CassSunstein’ sprimary complaintinRepublic.com.® Sunsteinwarns
usof thedangersof havingtoowidely distributed aninformation production system, onewhere
every person canfindwhatever information heor shewants, andfilter out everythingelse. This,the
argument goes, leadsto alossof common culture, andwithit alossof thepossibility of acommon
discoursenecessary for apolity tofunctionwell. Moreover, Sunsteinargues, individualswhotalk
onlytolikeminded peopletendto reach moreextreme positionsandto block out counter
arguments, rendering thepossibility of apoliticsof deliberation onthecommongood harder to
achieve.

% Neil W. Netanel, Market Hierarchy and Copyright in our System of Free Expression, 53
Vanderbilt L. Rev. 1879 (2000).
2 Cass Sunstein, Republic.com (2001).



203 THROUGH THE L OOKING GLASS [Benkler

The aspect of the argument most rel evant to the comparison of widely distributed
informati on production versusconcentrated commercial productionistheclaimthat what hecalls
“general interestintermediaries’ formthecommon experiencesand knowledgenecessary for
engageddiscourse. Thisargument hasanumber of limitations, bothinternal to* republican”
conceptionsand asafunction of thelimitationsof that conception asadescription of what one
would consider valuable in a democracy.

Internally, therearetwoimportant limitationsto theargument based on maintaininga
common cultureanddiscourse. First, it assumesthat therel evant political community isthesame
community whosecontoursaredefined by themediamarket. Largely, thisassumesnationa media
outletsand that themost relevant polity isthenationstate. Itisnotimplausible, however, that within
republican conceptionsitisnot thestatethat isthemost important unit, but theengaged polity. If,
for example, thecity rather thanthenationisthelevel at which engaged politicscan occur, then
somerepublicantheoristswoul dlocate power wherethepolitical actionis, rather thanattempt to
structureengagement sothat it fitssomeother stated level of governance® Moregenerdly, if the
Net permitsengaged politicsincivicgroups, interest groups, communitiesof interest, rather than
national boundaries, then supportingthat engagement at the*local” level should beaconcern of
republicandemocracy. Insomesense, theattemptsto makel CANN into arepresentative, open,
deliberativel nternet governanceforumisthekind of thing onemightimaginedevel oping out of such
arepublicanview of thediscourseactually occurringontheNet. Itisnot at all clear that a
commitment toengaged politicsrequiresburdeninglocal discoursesso asto securetherevenue
streams of national media giants, on which one relies to sustain nation-wide common discourse

Thisleadstothesecondinternal criticismof thisparticul ar republican defenseof strong
copyright. Relying onaset of actorsto play aparticularly largerolein defining thecommon agenda
andcultureisonly acceptableif theseactorsare* virtuous® intherepublican sense—that isactual ly
setting theagendaand thecommon culturewith referencetothecommon good. Theconcentration
one gets from exclusive-rights based commercial producersis unlikely to do so for two reasons

First, Sungtein’ sconception of there ationshipsof individua stotheinformation production
andexchangesystemistoo passive, toolimitedinitsview of individual sasconsumersinthemarket.
What hispicturedoesnot consider isadiversity of viewsandinputsavailabletoindividual snot
becausesomeonedecidedto sdll them somethinginafingly diced market ssgment (the segmentation
he seesasoccurringand embodiedinNegroponte’ strope, theDaily Me), but becausethey
themselvesparticipatedindevel oping and expressing aviewpoint. Thatisprecisely thetypeof
productiverel ationshiptotheinformationflow inone’ spolity that peer-productionfacilitateswhile
proprietary production sguel ches. Itisintheseyeoman speakersthat republican democracy thrives.

Second, acommon cultureisonly good for ademocracy (withintherepublican conception)
if itismadeof material sconduciveto makingindividual sinformed andengagedcitizens. Itiscrucid

% Gerald Frug, The City Asalega Concept, 93 Harv. L. Rev. 1059 (1980).
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firsttoseewhat thelargespeakersaresaying beforeonecantell whether they help or harm
discourse. Therearetwodistinct typesof concerninthiscategory. Firstthereiswhat onemight
call theBerlusconi effect. Theownersof largemediathat occupy center-stageincreatingthe
common culturecan captureadisproportionateshareof political power, undermining, rather than
serving, democracy. Whether thiseffectisworththecreationof “common culture” isquestionable,
unlessonehasaparticularly naiveview of thebenign natureof mediabarons. Programslikethe
Jerry Springer Show or Baywatch, or eventhecheap network tel evision newscapturethesecond
type of answer. Market actorsaresupported by advertisingand direct revenues. Togainthese,
they will offer materia sthat themost people, onanational andinternational level, will buy. There
isno particular reasontothink that thisfarewill beparticularly conduciveto anengaged polity; quite
thecontrary. Moreover, aninformation goodisparticularly val uableasa good requiring property
protection if it is not ephemeral. Programming that is most valuable to democratic
discourse—ephemerd news, andysisof current affal rs—isthetypeof informationthat |east benefits
from exclusive rights even when produced commercially.

Widdy distributed and noncommercia production strategies—thosebest characterized by
the emerging propertiesof peer productionontheNet—areparticularly attractivefromthe
perspectiveof liberal conceptionsof democracy. Thisincludesboth pluralist conceptionsand
discourse-focused substantive conceptionsthat root theval ueof discourseinindividua srather than
anindependent val uationof “thecommongood”. By “pluralist” | mean conceptionsthat accept as
giventhepossibility that somepeopl € sinterestswill befundamentally andirreconcilably opposed,
andaimat apolity that will allow peopleto expresstheir interests, fight over thempolitically, and
implementtheminlaw subject to constraintsthat allow thel osersinthepolitical processsufficient
freedomfrom coerciontoremain committed tothedemocratic polity rather thantryingtoresistit®
Libera (asopposedtorepublican or communitarian) discourseoriented conceptionsof democracy
fall largely inacluster that can al so betermed vaguely Habermasian. Theideahereisthat
democracy entail sengaged discourseby individua s, and drawsthel egitimecy of itssovereignty from
mai ntai ning appropriateconditionsto allow peopleto engageindiscoursethatisfair and open. It
differsfromthepluralist conceptioninthat it assumesthepossibility of theemergenceof common
valuesthrough dial ogueamong participants, and seessuch discourse, rather thantheclearance of
pre-definedconflictingvaluesinpeaceful co-existence, asthecoreof democracy. Boththese
conceptions, however, valuethepossibility of discoursenot only, or evenprimarily, onasociety-
widebasis, but al soimportantly insmaller settings, evenamong like-minded peopl e, workingto
clarify anddevelopafull conception of theval uesthey hold, aswell astheability toexpressthese
viewswell. Thecapacity of individualsinsmall andlargegroupsto cometogether to discusstheir
interestsiscentral toawell functioning democracy under boththeseliberal conceptions. Andthe
capacity of non-proprietary production or service-based provision of theplatformsover which
individuasand groups” meet” toengageindialogueand collective sdl f-definitionbecomescentral
tothedemaocraticenterprise. It, rather thanthegeneration of a“ common culture” tobereceived

31 Most obviously, thisrefers to John Rawls, Political Liberalism (1993).
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by individual s, becomesthemostimportant modeof information production. Animportant caveat
hereisthat if, asSunstein claims, individua sbecomemorepol arized and lesswillingtolistenand
engageindiscoursewhenthey talk tolikeminded peopl e, then thisconception of discourse-
centered democracy, not only thenationwiderepublicanversion, will beundermined by discourse
occurring solely at the level of small groups.

The point of thisdiscussionisnot, of course, to offer an exhaustivedemocratictheory of
communications. Thepointistooutlinethecons derationsand concernsregarding democracy that
can beseen asinvolvedindecisionsabout stronger or weaker exclusiveprivaterights. Thepoint
hereisthat totheextent oneval uesactive, engagedindividua participationindefiningand expressing
political valuesinapolity ascentral tothedemocraticenterprise, oneshould prefer to strengthen
peer-based model sof information production and exchange, evenif thisrequirespoliciesthat
weaken proprietary production based on a sale of goods model.

B. Autonomy

Autonomy tooisaconcept admitting of many conceptions, somequitevigorousy opposed
toothers. Inthemain, conceptionsof autonomy can bedividedintotwo camps, formal, or as
Fall ondescribed them, ascriptive, and substantive, or descriptive® “ Ascriptive” referstothose
conceptionsthat view autonomy asacharacteri stic and capacity ascribed to human subjectsasan
assumptionof liberal law making. AsPost putsit, thenatureof “ structuresof socia authority” will
depend onwhether they treat theobject of regul ation asindividual swho areautonomousor not.>
“Fromthepoint of view of thedesigner of thestructure, therefore, the presenceof absenceof
autonomy functi onsasan axiomaticand foundational principle.”* Thosewho adheretoan
ascriptiveconception assumethe presenceof autonomy asafoundational principle, not asaproper
subject foringtitutional manipulation. Thereforeitisalso“formal” inthatit operatesasananalytic
constraint onlaw making, rather than substantive, or concerned withidentifyingand affectingthe
actud condition of autonomy of individuas. Substantive, or descriptiveconceptionsof autonomy,
| ocateindividua autonomy withintheactua constraints, bothinterna andexternd, that real human
beingslivewith. They seeautonomy asacapacity and aconditionadmitting of degree, whichis
partly afunctionof, rather than anassumptionunderlying, institutional structures. Itfunctionsnotas
aformal analytic constraint on policymaking, but asasubstantivegoal to beattained by policy. In
thisframework, achieving, preserving, andimproving theautonomy of actua individuasisaproper,
for some the primary, object of liberal institutional design.

Elsawherel haveattempted to offer aspecific set of practical guideinesfor autonomy-loving
institutional designintheareaof information policy thatisneutral asamong thesecompeting

%2 Richard H. Fallon, Two Senses of Autonomy, 46 Stan. L. Rev. 875 (1994)

3 Robert Post, Meiklejohn’s Mistake: Individual Autonomy and the Reform of Public Discourse,
64 U. Colo. L. Rev. 1109, 1131 (1993).

#1d.
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conceptions® While, | derivethepolicy guiddinesfrom asubstantive conception of autonomy, the
operative design principlesaretwothat cannot offend eventhosewho hold apurely ascriptiveor
formal conception of autonomy.

First, law or policy that systematical ly and drastically reducestheinformation availableto
largenumbersof, or defined classesof, individual sinasociety, underminesautonomy. “ Reduces’
hasbothaquantitativeand aquditativedimension. Thequantitativedimensionislargely irrelevant
inamodernliberd state, andismorere evant to describetotalitarian effortsto control peopl€ slives
by severdly redtrictinginformationflowstothem. Thequditativedimensionisstill very muchrelevant
eveninthemostliberal of democracies, andinvolvestheavailability of information about non-
mainstreamor critical lifeoptions. Theideahereisthatinorder for anindividua to beautonomous,
shemust play asubstantia roleindefining her lifeplan. Wheretherangeof optionsfor how her life
couldgoislargely congruent withtherange of behaviorsfollowed by everyoneelseinthe
mainstream of her soci ety, theopportunity to makethat lifeher own, asopposedtosimply thelife
sheleadsaspart of aherd, isdiminished. Itisthepresenceof knowledgeabout, and opportunity
for,unconventional lifechoicesthat anindividual canmakeany lifeplan, includingthemost
conventional, her autonomously selected own.

Second, law that systematically givesoneperson or classof peoplecontrol over the
informationflowsthat makeup theinformation environment withinwhich othersliveisalaw that
suffersanautonomy deficit. Totheextent that alaw increasestheopportunitiesfor onepersonto
mani pul atetheinformationflowsto another soasto makethat other huemoreclosealy toalifeplan
set by themanipulator, tothat extent thelaw isviolating theautonomy of thepersonwhose
information is so manipulated.

The centra characteristic of boththesedesign principlesisthat they aredeci dedly agnostic
about whether theimmediate sourceof congtraint onanindividud’ sautonomy isagovernment agent
or not. Theprimary focushereisonthere ativeroleanindividua playsindefiningand pursuinghis
own lifeplan, irrespectiveof thesourceof constraint. Whether themanipulator isthestateor not,
or whether itisstatelaw or corporatepolicy that restrictsinformation about therangeof available
lifeoptionsisirrelevant fromtheperspectiveof autonomy. Someof themost fruitful discuss onsof
autonomy have, for example, occurredwithregard tothe physician-patient relationship, wherethe
government isnowhereto beseen. Thisisbecauseautonomy isadistinctly persona and humanistic
vaue® It relatesto acapacity or condition of anindividualquaindividua, not asacitizenof astate
or constituent of acommunity. Itisaffected by al constraintsplaced onthatindividual, not purely,
or alwaysmost importantly, thoseplaced by thestate. Thestate-centered focusof legal analysis
enters,inanevaluationof autonomy, only at thelevel of selectingfor inquiry fromamong themany
potential actionsthat affect autonomy. A legal or constitutional (asopposedtogeneral moral)

% Siren Songs and Amish Children: Autonomy, Information, and Law, 76 NYU L. Rev. 23 (2001).
% By humanistic | mean to emphasize that it is a value that places the human being at the center of
moral gravity, rather than any external supraindividual being—Ilike god or community.
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inquiry intoautonomy isconcerned withlawsthat affect there ativeroleindividualshavein sdecting
and pursuingalifeplan. Butwhether thoselawsdirectly restrict autonomy, or indirectly doso by,
for example, placing onenon-government personinthepositionto control thelifeof another, is
irrelevant to the question of whether those laws restrict autonomy.

The practical implication of al thisisthat thereisanareaof overlap betweentheconcerns
of democracy—at |east awiderangeof liberal versionsof democracy—andthoseof autonomy.
A widely dispersed system of information production, which producesawiderangeof diverse
information about and representationsof how lifecanbe, servesautonomy inthefirst dimensionjust
asit servesrobust democraticdiscourse. Furthermore, large-scalecommercia mediathat occupy
most of thechannel sof communicationtoandfromanindividual, and control most of thecultural
raw materia sfromwhichexpress onismade, havesubstantial power to shapetheinformationflows
to, andtheperceptionandva uation of aternativelifechoicesby, many individuas. Anlinternet-like
systemof newsand cultural production, operating withweak property rights, diss patesthispower,
and structurestheinteraction of individual swiththeinformationflowsaroundtheminaless
externally controlled pattern.

Thereare, inaddition, aspectsof autonomy that aredirectly tied totheemergenceof peer-
production, but thesearemorecl osely associ ated with asubstantive, or descriptive(rather than
formal or ascriptive), conception of autonomy. Theemergence of peer-productionasan
economic—and ultimately social—transformation represents, most importantly, achangeinthe
menu of optionsfor being productiveintheinformationeconomy. Intheatomseconomy wesettled
moreor lessontwo modesof making productiondecisions. Thefirstwasthemarket. Thesecond
washierarchy (whether in managerial firmsor government-owned enterprise). Coase’ sNatureof
theFirmtaught usthat marketsbest coordinated someeconomic activities, whilemanagersbetter
organizedothers. Theresultwasthat most individuaslivedtheir productivelifeaspart of corporate
organizations, withrelatively limited control over how, what, or whenthey produced, andthese
organizations, inturn, interacted with each other through acombination of marketsand hierarchy.
Consumptionwasstrictly separated from production for most people, and waslargely devotedto
recei pt of finished goods, not to creative utilization of material sto shapeone’ sownenvironment.
What isemergingintheinformationeconomy isamodel of peer-production—whereindividuals
communicatewith each other about what projectsareworthwhile pursuing, whomight want totake
them up, and sharetheir productsinaneconomy of gifts, reputation, and rel ationa ly-based rewards.
Consumpti onand productionareintegrated, not separated, sothat eachindividua isa® user,” rather
than either purely a*“producer” or a“consumer”.

Fromtheperspectiveof “ autonomy” thismeansthat therearetwo enormously important
chunksof lifeduringwhichindividual scan play alarger roleindefining how their timeisspent. On
theproductionside, thisisadimens onof autonomy that occupied much of the® thirdway” literature
that emergedinthe 1980s, from Piore and Sabl e’ sSecond Indugtrial Divideto Unger’ sFalse
Necessity. Itismirrored ontheconsumptionsideby theshifttouser” fromconsumer. Because
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thisisanattributeof autonomy that isnot necessarily shared acrossconceptionsof autonomy, | have

not includedit asacoreconsiderationinthinking about autonomy andinformationpolicy for
purposesof anayzingthelibera congtitutional constraintsonthecrestion of exclusveprivaterights
ininformationand cultural materials. But asbackground, for thosewho dobelievethat autonomy
isaffected by how much of one’ sday andwhat rangeof activitiesaremoreor lessunder thecontrol

of theindividual, peer production should beava ued—fromthe perspectiveof autonomy—socia

and economic phenomenon; aphenomenonwhosefacilitation shoul d betheobject of policymakers
concerned with autonomy.

Therearetwoimportant concernsregarding theclaimthat autonomy isserved by weak
exclusiverights that lead to decentralized information production.

First, thereistheinformation overload complaint. Widedistribution of thecapacity to
produceinformation |leadstothegeneration of atremendousamount of information of varying
degreesof quality. Anagent who constantly needstosift through moundsof datajusttomake
senseof theworldisleft exhausted andincapableof making adecision, rather than empoweredto
control hisown life.

Therearetwo reasonswhy theconcernwithinformation overload doesnot suggest aretrest
fromthelimited design principles| propose. First, thefact that information overloadismoreof a
potentia problemwithawidely distributedinformation production systemthanwithaconcentrated
one doesnot meanthat aconcentrated onewill bebetter fromthe perspectiveof autonomy. If the
“filter” that reducestheamount of informationavail abletoanindividua isperfectly dignedwiththe
interestsof theindividual inbe ngautonomous, that might bethecase. But deviationsfromthisided
statetakeustowardsthesituationwherethefilter controlsthelifeof therecipient. Themorewe
see themechanism of reducing theamount of information anditsorgani zationthrough arelevance
and accreditation algorithmascontrolled by athird party with anagendaof itsown, themorethe
pricepaidfor reducinginformation by concentrating theinformation productionfunctionbecomes
unacceptable. Second, thereareincreasingly sophisticated mechanismstoallow individual sto
reducetheamount of informationthey receiveto amanageabl el evel without abdi cating control of
one’ slifetoBerlusconi or Murdoch. Therearetechnical mechani smsthat can becustomizedand
sent out todescribetoanindividual theinformationenvironment accordingto parametersthe
individua sets. (Thesearesomeof thesamemechanismsthat Sunstein decriesasharmingthepublic
sphere.) Furthermore, relevanceand accreditationthemsel vesarebeing produced onapeer-
productionmodel, asoneseesinawiderangeof sites, liketheOpen Directory Project, Slashdot,
(someaspectsof) Google, Everything2.comand many others. Asthesemechanismsfor common,
non-proprietary production of therel evanceand accreditationfunctionimprove, thesefunctionswill
be avail abletoindividual sto managetheuniverseof diverseinformationavailabletothemwithout
subjecting themselves to the power of othersto the point of surrendering their autonomy.

Second, specifically withregardtoexclusiveprivaterightsininformation, thereisan
argument that autonomy, or someconceptionof individual freedom, actually supports, rather than
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criticizes, exclusiveprivaterights. Thisislargely theargument underlying European moral rights.
Perhaps, goesthisargument, thereissome* cost” intermsof autonomy fromthecreation of
exclusive rightsto control informationand cultural materials, but therearea so strong autonomy-
basedclaimsto suchexclusiverights. Thisarticleismneinthedeepmoral sensethatitisan
externd reflection of my intellectua will, andthat itin somesenseisan externalization of my persona,
my identity. Itismuch moremethan many physical thingsthat belongtome, and, atleastona
Hegelian conception of property, | haveavery strong claimtoexclusivecontrol overitasthe
embodiment of my will, the creation of my personality.®

Initialy, it should beunderstood that such anargument can bebased only asubstantive, or
descri ptiveconception of autonomy, not onaformal, or ascriptiveconception of autonomy. Under
aformal conception, law treatsindividual sashaving thecapacity for autonomy independent of , or
prior to, law, and designslaw accordingly. Autonomy under thisconception cannot beafunction
of thelaw that givesexclusiverights. Peopleareautonomouswhether or not yougrant themsuch
exclugverights. Andthereisnothingabout formal recognitionof individuas capacity for autonomy
that requiresthat law prohibit somepeoplefromreading, viewing, or reworking cultural materials
that they, asapractical matter, canread, view, or rework, sothat other peoplecan successfully
pursuetheir planstomakemoney fromsalling permissiontoread, view, or rework.® Anautonomy
based argumentinfavor of exclusiverightsmust thereforerely on somesubstantive conception of
autonomy, onethat seesautonomy asinsomeimportant measureafunction of, and dependant on
thelegal framework withinwhichindividualslive, rather than asan axiomatic presuppositiontoits
design. Thisisnottosay that suchanargumentisimproper, inparticular giventhat aspectsof my
ownargument rely onasubstantiveconception of autonomy. Butit doesweakentheappeal of this
argument asacriticismof autonomy-oriented policy design principlesthat areintentional ly limited
tothosethat can bedefended on groundsneutral asbetween thesetwo basic conceptionsof
autonomy.

37 For the most compl ete statement of the Hegelian property theory underlying intellectual
property see Justin Hughes, The Philosophy of Intellectual Property, 77 Geo. L.J. 287 (1988).

3 This description does not undermine the acceptability of my design principlesto aformal
conception of autonomy. The formal conception will not accept law designed to enhance or
facilitate autonomy of persons. Indeed, it does not acknowledge the coherence of such an
enterprise. But aformal conception has no objectionsto alegal design principle that constrains
law from being shaped so as to limit the information flows to already autonomous individuals, in a
way that either limits the options they see too much, or that gives the controller of information
flows power to manipul ate the autonomous subject by selectively revealing and concealing
information. A substantive conception of autonomy would treat such laws as “reducing” the
autonomy of the agent, while aformal conception might treat them as “violating” the agent’s
autonomy. The congruence between these conceptionsin their treatment of the policy design
principlesisnot analytical, but practical. | am not claiming to have found a philosophers’ stone.
Only that analysis of specific policy proposals can adopt as a self-constraining device afocus on
finding policies that are “autonomy loving” under either conceptions. The reason to do soisthat
those policies are an area of practical agreement among autonomy lovers, and can be adopted to
enhance autonomy without a need to solve more or less immutabl e disputes about the nature of
human agency.
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Substantively, therearetwotypesof answerstotheargument fromthemoral claimsof the
author. Thefirst,towhichl will return, isthat thisargumentisirrelevant whenever theowner of the
copyright isacorporation. Worksfor hire, complex multi-participant workslikefilmsmovies
studiosproduce, worksotherwiseassignedto corporationsarenolonger theexpression of
autonomy, but, indeed, represent an alienation of the connection betweentheauthor andthework.
Itisprecisaly for thisreasonthat countrieswith strong moral rightstraditionsdo not recognizework
for hireor aienation of themoral rights(asopposedtothecommercia exploitationrights). Treating
corporationsaslega personsmay beavery useful lega construct for organizing human production,
but that doesnot make corporationsinto agentswithindependent moral claims. Sincefor many
casestheclaimantisacorporateowner of rights, not anindividual author, themoral claimsinfavor
of exclusive rights are weak.

The second answer isthat autonomy doesnot support theactual exclusiverightswe
have—whicharealmost completely focused on commaodificationand alienation—nbut, if atall, it
supportsrightsthat wedo not recognizeinthe United States—inalienablerightsto attributionand
control over integrity of thework. TheHegeliandefenseof intellectua property isbasedonanation
that individual will expressesitsalf and embodiesthepersoninthings. Thestrongestrightsderived
from thisnotion arerightsto beassociated withtheexpression, and rightsto maintainitsintegrity
in the form in which a person has expressed their personality in it. The former
reguirement—attri bution—hasto do with thesensethat theval ue of thething asan expression of
salf isinitsbeing anexpressionof aparticul ar self—itsauthor—and not afungibleexpression of
human creativity asageneral category. Thelatter requirement—integrity—hastodowithrespect
for thething asauniqueexpression of self, and requiresthat theindividual beableto control that
expression, becauseitsalteration, andin particul ar itsalterationinconsi stent withthewill of the
author, alienatestheexpressionfromtheperson and underminesthecapacity of thepersontobe
expressed and embodiedintheintellectua creation. Thisiswhy European®moral rights’ include
rightsof attributionandintegrity that resistremoval of theactual author fromfuturecontrol over his
or her work. IntheUnited States, quitetothecontrary, such practicesaswork for hireand
relinquishment of authorial control areperfectly legal. Americanexclusiverightsarefocused on
enabling andfacilitating thealienation and economic exploitation of coveredworks, not ongiving
authorsinalienabl erightstoattribution and control over theintegrity of thework. Themoment of
alienationistheweakest point of theHegelian defenseof property. At that point oneperson parts
withthethingthat previously embodied hiswill, handingit over totheproperty of another, who
acquiresitaspart of her plansto embody her will inthething. Continued control after alienation
would subject thelatter tothewill of theformer. Hegelianintellectual property theory thenhasto
fall back onsomeinstrumental explanationto sustain support for alienability of thecommodity
aspects of the work, while requiring inalienability of the moral claims.®

% Hughes, supra, 346-50.
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Commodificationand alienation of my work—thetreatment of it asathing aienablefrom
me and exchangeabl efor money through amarket®—isan act of separation of thethingfromwhat
isuniquely mine, anditsinstantiationinafungiblecommodity. Thatisnottosay thatitismorally
wrong of metoalienatemy work. Butwhen| dosol amtreating thoseaspectsof thework that
| amsellingasacommodity, whosefungibleremunerationisuseful tome, butisnot anexpression
of me. Certainly, whentheentirerightisalienated, aswhenanauthor sellsall rightstothework to
the publisher, what hashappenedisalienation, not embodiment. Andwherecopiesaresold, and
the right protecting themarket in copiesisaprohibition on selling copies, each copy isathing that
doesnot embody theself, and whichisinstead athing throughwhichthereader isattemptingto
embody himor herself. Hughesargued infavor of treating theright to control copying as
nonethel essapersonality-basedright, by claimingthat by payingmemoney readersarerecognizing
my personality, whilethosewhodo not pay for copiesno morerecognizethepersonality embodied
in the work than a trespasser recognizes the property of the land owner.*

But acompany that investssomeof itsexcesscashinbuying art based on professional
adviceastowhat will appreciateinva ueisnot “ recognizing thepersonality of theartist,” whilethe
f anspassing bootl eg tapesareexpress ng acompl eteassoci ation between theartisticexpressionand
the artist, and areexpressing adoration of theartist’ spersonality asembodiedintheart. Tohold
otherwiseistobea“fetishist of littlegreen paper.” ® Failureto pay for thecommodity or forits
utilizationlargely intheforminwhichitwascommoditizedis, at mogt, aninterferencewiththeartists
successincommoditizing her work. If commaoditizing her work isher lifeplan, thenthey are
interferences with herwell beingasan autonomousagent, constituted by her successinpursuing
her autonomously chosenlifeplan.® But they arenctinterferenceswiththething asanexpression
of her personality and arenotinterferenceswith her autonomy—nher capacity toexpressherselfin
theworldthroughthe manipulation of ideasand symbolicrepresentations. Onthecontrary, itis
whenoneinterjectsaright to commaoditizeagai nst someoneel sewho usesmaterial soneauthored
as part of themateria swithwhichthey chooseto expresstheir autonomousview of theworld, that
autonomy is offended.

A perfect exampleof thisisopen sourcelicensing or freesoftwarelicenseslike GNU
GPL—whichsecuretotheoriginal author rightsof attributionandintegrity,* and eschew
commercial exploitationrightsinaformthat preventsdownstream usersfromtakingand usngwhat
prior authors wrote as part of their own new expression. An open source licenseisan
implementation of theautonomy of theauthorsthat largely preservestheexpressiveautonomy of
users. Itisautonomy enhancingonboth sidesof thelicense. Inthissuchlicensesaredirectly

0| rely here on Radin’s definition from Margaret Jane Radin, Contested Commodities 118-119 (1990).
41 Hughes, at 349.

“2 Dworkin, A Matter of Principle 246 (1988). (Is Wealth aValue?).

3 Raz defines the well being of an autonomous agent in terms of successful pursuit of an
autonomously chosen life. Joseph Raz, The Morality of Freedom 390-95 (1986).

4 Most expressly thisis seen in the Open Source Definition, Version 1.8 Section 4,
http://www.opensource.org/docs/definition_plain.html; see also GNU GPL Section 2(a).
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inversetomoretraditional licenses, whichservethecommercid exploitationinterestsof theoriginal
authors (but not their personality interests) while restricting the expressive autonomy of users.

Take adsotheWindDoneGonecase. There, theSun Trust Bank sued Houghton Mifflin,
thepublishersof AliceRandall’ sbook, to preventitspublication. Thebook told astory that was
aclear take-off fromGonewiththeWind. Tobeginwith, if theSun Trust Bank weretheowner
of thecopyright, standinginitsown shoesbecauseit had hired Margaret Mitchell and ownedthe
copyright, itwould havecommercial, but nomoral claimsinthebook. Second, assumingtheSun
Trust Bankwassimply asserting Mitchell’ srights—asit shoul d be seen asadministrator of the
Mitchell estate—wemust |00k at theclaimsasthoughthey weremadeby Mitchell. Imaginethat
anegotiation had happened between AliceRandal | and thebank, inwhichthebank said—youmust
pay us25% of therevenuesof thebook, and youmust not includeany direct orimplicit reference
to interracial sex.®

Itisintuitively simpleto seethat theclaimfor paymentisonefor commercial exploitation
of thework. It may beperfectly sensiblefor theauthor todemandit. 1t may beperfectly sensible,
onautilitariancal culus, for society to passalaw torequire Randal | to pay what thebank asks, or
forego useof thestory. Butitisnotaviolationof Mitchell’ sautonomy torefusetopay. Onthe
other hand, if theromanticview of the Old Southwasacentral component of Mitchell’ sview of the
world, and itsexpressioninGonewiththeWindisanexpression of thiscentral aspect of her self,
thenuseof precisely that book, throughacritical prism, to exposetheubiquity of interracial sexin
theOld Southissomething that goestotheintegrity of Mitchell’ swork asanexpression of her seif.
Hereweseetheautonomy claimsof Mitchell pitted agai nst those of Randall, who claimsthat
retellingthisstory, giventhecentra roleit playsAmerican cultureinmaskingwhat sheperceives
tobeacentra truthin her experienceasan African Americanwoman, andthecentral roleit played
inher childhoodin defining her aienationfrom American society, iscentral toher autonomy. Italso
verydirectly pitsMitchell’ sautonomy agai nst thedemocratic commitment toairing of thewidest
range of viewsexpressedinthetermsthat their speakersfind most effectiveto convey their
message. Anditisprecisely thistransformativeutilizationto subvert and mock thevery message
of theoriginal author that isthequintessential caseof permittedfair usein American copyright law.

C. The Court As An Institutional Counterbalance

Thepreceding two subpartspresented substantivereasonsto support therobust system of
condtitutional congtraintsthat Articlel andthefirst amendment imposeonthecreationand definition
of exclusiveprivaterightsininformation. Thecoreclaiminthesetwo sectionsisthat both

4 David D. Kirkpatrick, A Writer's Tough Lesson in Birthin' aParody, NYT April 26, 2001 E1.
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democracy and autonomy areserved better by aninformation productionand exchangesystembuilt
around arobust public domainthan onebuilt around extensiveregul ation of theuseof information
and cultural materia sthroughthecreationand enforcement of exclusiveprivaterights. Thecurrent
subpart deal swithaningtitutional reason, rather than asubstantivereason, tointroduceclosejudicial
scrutiny of legislation that expands exclusive private rights at the expense of the public domain.

Thebasicpointtounderstandisthat thereisasystematicimbalanceinour legislative
processfor thecreation of exclusiveprivaterightsininformationinfavor of expansionand degpening
of exclusiverightsat theexpenseof thepublicdomain. Thereasonisthat thebenefitsof suchrights
areclearly seenby, and expressed by, well definedinterest hol dersthat exist at thetimeof the
| egidation, whilemost of thesocia costs—both economicand socid-political-mora—arediffuse
andlikely tobeexperiencedinthefuture, by partiesnot yet born, or at |east not yet awareof the
fact that they will beaffected by theextension of rights. For example, theEEstateof Margaret
Mitchell knew well that an extension of copyright, negotiatedinthe1960s, and thenthe 1970s, and
thenagainthe1990s, wouldincreaserevenuestotheestate by postponingthedateat whichthe
bookfallsintothepublicdomain. But AliceRandall wastooyounginthe1960sor 1970to
participateinthedebate, and wasunlikely to havefocused ontheeffect on her book of the Sony
Bono Copyright Term Extension Act of 1998, whenit wasbeingdebated. Similarly, itisunlikely
that Ed Feltenin hisworst nightmares coul d haveimagined that hisacademic paper onthe
weaknessesof the SecureDigital Music I nitiativewould subject himtocivil suit, and, if Dmitry
Sklyarov’ sexperienceisapredictor, perhapsevencrimina liability. Buttherecordingindustry was
atthetablewithavery clear sensethat theDigital Millennium Copyright Act wouldenableittosell
encrypted music in a more tightly controlled fashion when it was |lobbying for the Act.

Theoppositeisnever thecase. Itisnever thecasethat thediffuseand futureuserswill band
together toexpandfair use, and do soinaway that copyright ownerswill beunawareof, andwill
betoodiffusetooffer substantial oppositioninthelegidativeprocess. Inthissense, thelegidative
processhasasystematic biasin onedirection—moreextensiveexclusiveprivaterightsat the
expenseof thepublicdomain. This,inturn, justifiesacongtitutional framework suchastheonethe
SupremeCourt hasdevel oped over the past century, whereby courtsmust provideafilter tolimit
Congress spower toexpandrights. Boththethresholdinquiry of Articlel, and theTurner sandard
for first amendment review havethefeaturethat they treatexpansi on of rightsasthethingto subject
to congtitutiona scrutiny. Expansionof thepublicdomain, or elimination of exclusiverights, does
not requirethesamescrutiny, becauseitremovesconstraintsontheuseof cultural materialsand
information, and makesmoremodesof expressionavailable. If youwill, it deregulates, rather than
regulates, theuseof cultural andinformation materials. Thejustificationof thisone-way ratchetis
precisaly thesystematicimbal anceintheother lawmaking branch—thelegidature. Becausetoo
extensiveadefinition of rightsiseconomically inefficient and harmsboth democracy and autonomy
itistheroleof courtsto serveasabackstop agai nst thispolitical economy to prevent thesystematic
and excessive expansion of exclusiverights.
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To theextent that theroleof courtsinreviewinglegidationisjustified becausecourtscan
actasamoderatingforceto politics, itismorejustifiedinapplicationtointellectual property rights
thantomediaregul ation—aparallel areaof regulation of information productionand exchange
where courtshavetakenavery activerole. Whenthebroadcast and cableindustriesarebattling
over must carry rules, eachindustry iswell representedin Congress, andall thepotential ly regulated
partiesareat thetable. Theoutcomeof theprocessmay sometimesbetheresult of power plays
and successful captureof anagency or alegidature, but oftenthey may al sobenegotiated deals,
| ater challenged by actorsinthenegotiationtryingtomaketheir deal sweeter. Lawsregulatinglarge
playerswhoseinterestsarewell defined and understood at thetimeof theregul ation—Ilike
broadcast, cable, or telephoneregul ation—aresubstantially lessinneed of judicial review fromthe
ingtitutional perspective. Copyright andsimilar exclusiverights, ontheother hand, areprecisely the
opposite. Itisherethat judgesmust beattentiveto prevent legid aturesfromsallingthestoreinthe
absence of the primary parties likely to bear the brunt of the regulation.
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1l Pressure points—the state of play today

Up to thispoint we have donetwo things. Firstisto set out in doctrinal termsthe
congtitutional framework withinwhich Congresscanregulatetheuseof informationand cultural
material sthroughthecreationand definition of exclusiveprivaterightsinthesematerias. Articlel
operatesasathreshold constraint, requiringthat to createsuchrightsCongressmust beableto
show that theexclusivecontrol it grantscan plausi bly increaseinformationand cultural production,
that therightsbegivenonly tothosewhoadd origina contributions, andthat therightsnot prevent
useof materialsinthepublicdomain. Thefirstamendment then addsan overlay of morecontext
sensitiveanalysisthat requiresCongressto show that any givenright meets, at | east, theTurner
standard of intermediatescrutiny. Second, Part |1 explainswhy sucharobust systemof judicial
reviewisnormatively required. My argument wasthat both democracy and autonomy areserved
by asystemwith arobust public domain, and harmed by excessiveregulation of the use of
information, knowledge, and cultural materia sthrough thecreation of exclusiverights. Moreover,
thepolitica economy of legidationissuchthat |egidationwill systematically tendto cresteexclusve
rights beyond what is most economically efficient, aswell as beyond what gives proper
consideration to the implications of these rights for democracy and autonomy.

Thispartbriefly outlinessix particularly salient pressure pointson thisconstitutional
framework.

A. That’s not what the law says at all

Thedescription| gaveof thelaw wasdecl arative—asthoughit werean uncontroversial
view of theconstitutional framework that constrainsCongressfromregul atinginformationand
cultural productiontoomuch. Itisnot. Itisadecidedly contested view, thoughl thinkitisthebest
reading of the Supreme Court’ sprecedent. Butitisalsotruethat the Supreme Court haslargely
beenmoresolicitousof user privilegesandlessenamored with* intellectual property” thanthelower
courts,andnot all thesecourtshaveaccepted thespirit of thecongtitutional framework delimited
by the Supreme Court’ sjurisprudenceinthisarea. Most completely and starkly thisrejection of
theview that either Articlel or thefirst amendment substantially constrain Congressisseenin
Eldred v. Reno.

In 1998 Congressextended theterm of copyright protectionfromlifeof theauthor plus50
yearstolifeof theauthor plus70, andfrom 75to0 95 yearsthetermof protectionfor worksinitially
ownedby acorporation. Theextensionwasretroactively appliedtoexistingworks. Eric Eldred
isaretired programmer who scansbooksout of print and producesonlineeditionsfor free
distribution. Hechallenged the Term Extension Act becauseit prohibited himfrom scanningand
makingavailableworksthat would havefalenintothepublicdomainbut for theextension. TheDC
Circuitrejected hisclaimsthat the Act violated the“ limitedtimes” constraintimposed by the
Exclusive RightsClauseandthefirstamendment. Theargumentwithregardto Articlel wasthat
the preambleprovidesno constraint onthepower of Congress, and that whenit createsthelimited
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monopoliesitisempoweredto createunder Articlel, Congressissubject torationality review. The
Court seemed littlebothered by thefact that itshol ding directly contradictsthe SupremeCourt: “ At
theoutset it must berememberedthat thefederal patent power ssemsfrom aspecific constitutional
provisionwhichauthorizesthe Congress"To promotetheProgressof . . . useful Arts, by securing
forlimited Timesto. .. InventorstheexclusiveRight totheir. .. Discoveries." Art.1, 88, cl.8..
.. TheCongressintheexerciseof thepatent power may not overreach therestraintsimposed by
the stated constitutional purpose.”® TheCircuit Court brushed away thespecific requirement that
copyright befor “limitedtimes’ withtheclaimthat “ limitedtimes” included very long, but not
perpetual,grants, aswell asretroactiveextensionsof time. It’ sargument withregardtothefirst
amendment wastheimplausibleclaimthat |awsthat Congresscalls* copyright” arecategorically
exempt from first amendment scrutiny.

The Term Extension Act of 1998—though not thedecisioninEldredv. Reno—provides
anexcdlent groundfor explaining how thetwo congtitutiona congtraintsshouldinteract. First, there
istheretroactiveapplication aspect of the Act. AccordingtoGrahamyv.JohnDeere, Congress
canonly createexclusiverightsif thenew rightscoul d plausibly stimulatecrestion, andif they donot
take somethingout of thepublicdomain. Theretroactiveextensionof theterm of protectionfor
works that havedready been createdfailshothtests. Firgt, retroactiveextensi on cannot plausibly
promotetheprogressof scienceand useful arts.” It cannot createincentives. Mitchell will not
rewrite GonewiththeWindin 1998 no matter how many moreyearsof copyright protectionthe
book receives. And new bookswill not bewritten becauseold booksareretroactively protected
for alonger period thanwaspromised their authorswhenthey wrotethem. Inorder for any future
actiontobeaffected by retroactiveextension, acurrent author woul d havetothink that aproject
wouldnot justify itself under the present term of copyright, but woul d nonethel essbeworththeeffort
if copyright wereextended to an additiona giventerm, discounted by theprobability that copyright
will infact beextendedinthefuturetothat necessary length. Theimplausibility of thisargument can
readily becaptured by conjuring up theimageof amoviestudio executivepitching aproject to
investorsby saying—"wewon’t makemoney withinthe 75 yearsthat copyright law currently gives
us, but Congresshastraditionally extended rightsover time, andif Congressextendscopyrightto
95 years, we'll make akilling on this one!”

Second, onceawork iscreated, thereareaspectsof it that areencl osed, and aspectsof
itthat areinthepublicdomain. When Margaret Mitchell wroteGonewiththe\VMindin 1936, the
longest termof protection possiblefor thebook was56 years. 1n 1936, then, thestateof theworld
wasthat the encl osed domai nincluded the book GonewiththeWindfor 56 years. Thepublic
domainincluded the book GonewiththeWindintheyear 1992. Thisisnotawordgame. Itis
aneconomically accurate description of the state of theresource call ed GonewiththeWindas
perceived at thetimeof itscrestion by rationa economicactors. If someoneweretovaluetherights
tomakeamoviefromthebook, they would haveto pricethelicensenecessary. Imaginethat the

46 Graham v. John Deere, 383 U.S. 1, 5-6 (1966).
47 Seg, e.g., Landes & Posner, An Economic Analysis of Copyright Law, 17 J. L. Stud. 325, 362 (1988).
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priceisp. Whether itisworth payingthat priceispartly afunction of thecost of waitingfor the
expiration of thecopyright, whichispdiscounted to present valuefromthedate of expirationtothe
dateof use. That calculusislikely tohavelittleeffect onadecis onmadein 1938, but likely tohave
tremendouseffect onadecisionmadein 1991. GonewiththeWindis*inthepublicdoman”—on
adeferred basis—at themoment of itscreation. Theprecisevaueof itsbeingtheredependsonthe
timeleftfor expiration. Toextend theterm of copyright forGonewiththeWindafter it hasbeen
created isto remove from its public domain aspect from the public domain.

Where, asinthecaseof retroactivetermextension, Congresspassesal aw that removes
materia fromthepublic domainwith no plausibleclaimtoincreaseincentivesfor creation, thelaw
must fail under thelimitationsof theExclusiveRightsClause. TheEldredcourt’ sfailuretodiscipline
itsrationality review by focusing onthespecific elementsrequired by Articlel, Section8cl. 8
resulted in practically no review at all.

But what of the prospectiveapplication of the Act? Extending protectionfrom 75t095
yearsfor worksthat do not yet exist takesnothing out of thepublicdomain. Thestory of themovie
executive isdightly different. Herethepitchmust be* wewon’t makemoney withinthefirst 75
years,butjustyouwaitforyears76-95!" Itispossiblethat thisaspect toowill not passeventhe
threshol dtest of promoting progress.® But evenif it does, it should not passtheTurner test. The
extens onsubstantially burdenspresent expressveinterests—thoseof peoplelikeEldredwhowish
touseold materialsexpressively. Itfurthersthegovernment’ slegitimategoa of giving sufficient
incentivestoauthors, if atal, only very weakly, and certainly thereisno evidence, empirical or
theoretical, that would suggest that al essrestrictivemeans—Ilikelifeof theauthor plusfifty, or for
that matter 56 or 28 years, is insufficient.

Onthisbackground, thedecision of theD.C. Circuit inEldredv. Renorepresentsalack
of understanding of thecongtitutiona dimensionsof copyright law and of theroleof thejudiciary in
making surethat theuseof informationand cultural materia sby everyoneisnomoreregulated than
necessary. It missestheimportant rolecourtshavetoplay asaninstitutional counterbalancetoa
systematically imbal anced and overprotectivelegidative process. It entirely missestheregulatory
aspectsof exclusveprivaterights, andthenecessity of asignificant leve of judicia firstamendment
scrutiny to protect agai nst over-regul ation of accessto, and useof, thecultural andinformation
environment by individuals. Inthislatter respecttheD.C. Circuitisinthecompany of theNinth
CircuitintheNapster case. TheEleventh Circuit, ontheother hand, clearly wasapplying some
mode of first amendment andysi sto theWind DoneGonecase (though wedo not know which until
theyissuean opinion), and the Second Circuit appears poi sed to decidetheDeCSScaseona

“8 Both Stephen G. Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books,
Photocopies, and Computer Programs, 84 Harv. L. Rev. 281,323-28 (1970), and Landes & Posner,
supra, express substantial doubts about the marginal impact of termslengths so distant into the
future.
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Turner or evenstrict scrutiny analysis(whether or not under that standardit findstheDM CA
unconstitutional .)*

Needlessto say, how thesecasesareresol ved, ultimately inthe Supreme Court (whether
inthesecasesor futurecases), will determinewhether thereissome, much, or noeffectivejudicia
scrutiny of congressional regulationof informationand cultural productionthat takestheform of
exclusive private rights.

B. Neo-Lochnerism and the Moral Inversion of the First Amendment

(Thisisavery pompoustitletoavery short section, but at |east it conveysmoreor lessmost
of what | have to say about this particular tension in first amendment law.)

For over acentury lawyershavebeentreating corporationsaslega “ persons.” Withhabit,
thisuseful legdl fictionhastaken onanatural aura, asthough GM and Joe sTruckingwerejustlike
individualsfor all purposes. Thishabitwasnot particularly important fromafirstamendment
perspective aslong asfreespeechlaw waslargely occupied withworking out—aswewere
throughout thefirst two-thirdsof the 20" century—there ationship of thefirst amendment todirect
censorship. Astheinformation economy and society hasmoved to center stage, thefirst
amendment isincreasingly usedtoimposejudicia review onall regul ation of thissphereof social
and economic life.

Starting with caseslikeBdlotti, ®whi ch protected acorporation’ sright to speak on matters
of public concernaspart of public discourse, and continuing with caseslikeCentral Hudson,>
whichbeganto protect corporate speech aimedfor commercial purposes, firstamendment
jurisprudencehasgradually shifted totreating corporate speakersengaged inany form of
information production and exchangeasthough they wereno different thanindividual speakers
engagedinpolitica discourseor persona expression. Thisisanexaggerated characterizationof the
law inthisarea, but for thisbrief diagnosticdiscussion | will not defendit, but rather useit toidentify
apotential source of instability in first amendment law.

Thetrendtowardsjudicial review of regulation of how corporationsmakemoney from
information production, exchange, and carriageasthoughit werealaw aimed at individual rights,
not economicregulation, hasaparticularly darmingtrgectory inaninformationeconomy. Ironicaly,
it wasthen-Justice Rehnqui st who blamed the Court inCentral Hudson of returning to theLochner
era. lronicaly, because Chief Justice Rehnqui st recently joined an opinion of the Court prohibiting
government from requiring mushroomgrowersto contributetoagenera fundto support advertisng

“ This assessment is based on the oral argument and the court’ s order for supplemental briefs.
% Firgt Nat'l Bank v. Bellotti, 435 U.S. 765 (1978).
5 Central Hudson Gas & Electric Corp. v. Pub. Serv. Commission of NY, 447 U.S. 557 (1980).
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of mushrooms, adecisionthat JusticeBreyer respondedtowiththewords, “ 1 donot believethefirst
amendment seekstolimit thegovernment'seconomicregul atory choicesinthisway—any morethan
doestheDueProcessClause,” citingLochner asacriticismof theCourt’ sdirectioninfirst
amendment law for the first time since Justice Rehnquist’s use two decades earliér Ivé
videodiatonecaseswereastark exampl eof theimplicationsof thistrendinaneconomy where
information production, dissemination, and carriagearecentral >3 Intheearly 1990sthe FCC
sought toallow telephonecarriersintothevideo delivery market. Butinpermittingthetel ephone
carrierstocarry video, theFCCrequiredthat they do soascommoncarriers. Just asthey are
requiredto carry telephoneand dataonanondiscriminatory basis, sotoothe FCC'’ svideodiatone
order requiredthemto carry video signalsonanondiscriminatory basis. Thecourtsof appeal

treated thisimposition asaviol ation of thetelephonecompanies’ editorial rights—therightsto
determine what informationthey would carry over their systems. This, inturn, ledthesecourtsto
takeavery closelook at theeconomicrational eof thecommon carriagerequirement—whichwas
based onthe FCC’ sexperiencewiththetel ephonecarriersasprovidersof competitiveservices
dependent ontheir platform. Rejectingtheeconomicrational eoffered by the FCC, thecourts
overturnedthevideodiatoneorder asviolating thefirstamendment. That theregul ated entity was
alargecorporation; andthat the purposeof theregulationwastoincreasethediversity of video
programming availabletoviewerswasnot sufficient to sustainthecarriagerequirement. The
Supreme Court eventually vacated the case as moot, because the passage of the
TelecommunicationsA ct of 1996 disposed of thevideo dialtonemodel . Buttheproblem persists™

Perhaps the most extremeversion of thisuseof thefirst amendment isTimeWarner v.
FCC.* Inthiscase, theD.C. Circuitinvalidated the FCC’ slimitsonvertical and horizontal
integration of cablecarriers. TheFCC wasfocused onmaking surethereisasufficient number of
outletstoassurethat any programmer that isnot owned by acabl eoperator hasaccessto 40% of
theviewersinthetotal U.S. market. Theagency decidedthat to do so oneneededto makesure
that therewereat | east threecompetitorsintheUnited States, reasoning that two competitorscould
collaborate, andif together they controlled morethan 60% of theviewersthey wouldbeable
prevent programmersunaffiliated withthemfromsurviving. TheFCCthereforecappedthetotal
number of viewersany singlecableoperator could offer cableservicestoat 30%. Tothecourt,
therewasno questionthat thiscap onthenumber of subscriberstowhomany cableoperator could
sell wasaviol ation of thecablecompany’ sfirst amendment rights. All that wasleftforittodowas
tosupplant the FCC’ seconomicjudgment astowhether therewasahigh probability of collusion
between two giant competitorsto shut out unaffiliated programmers(yes) withitsown (no). This
rendered theFCC' sregulation uncongtitutional under theTurner standard, becausetheregul ation
was not narrowly tailored.

52 United States Dep't of Agriculture v. United Foods, Inc., 121 S.Ct. 2334 (2001).

%3 Chesapeake & Potomac Tel. Co. v. United States, 42 F.3d 181 (4th Cir. 1994).

4 E.g., Comcast Cable of Broward County., Inc. v. Broward County, 124 F. Supp. 2d 685 (2000).
%5 Time Warner Entertainment Co., L.P. v. FCC, 240 F3d. 1126 (2001).
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Now, onemightthink that thisrepresentsageneral risein courts’ solicitudeof first
amendment claimsagainst government regulation. But, aswesaw, inEldredv. Reno, decided
withinweeks of TWE v. FCC, another panel of thesamecourt reached adiametrically opposed
result. By holdingthat copyright wascategorically exempt fromfirst amendment review, thecourt
upheld aregulation sustained by an economic rational ethat islaughabl e by the standards of TWE
v.FCC. Thestark difference between thetwo cases—thefirst that reversesaplausible, if
unpersuasi ve tothejudges, economictheory regarding concentration and collusion, and thesecond
affirming animpossi bleeconomictheory about theeffectsof retroactiveextension of analready
ridiculously-long copyright protection period—is instructive.

Clearly, oneaspect of thisdissonanceisthefact that copyrightiscountedinthe* private
rights’ box, whilehorizontal ownershiprulesarecountedinthe” publicregulation” box. Thisisa
pressurepointthat | will discussinthenext subsection. But thereisal soadeeper problemof moral
inversionthatisrepresented by these cases, and that oneseesin other copyright casesaswell. In
theFreeRepubiccase, for exampl e, the court saw the newspapersasthefirstamendment rights
bearers, whiletheindividual userswhowould cut and pastestoriesasabasisfor their political
commentary and discoursewiththeir fellow forum parti cipantsrepresented al esser interest. That
the clashwasbetween political discourseononehand, andtheright to chargefor onlineaccessto
archival materialsalready fully remunerated through advertising playednoroleinthecourt’s
consderationthere. Thecriminalization of noncommercia useand exchangeof digitized materias
that oneseeswiththeintroductionof theNET ActandtheDMCA similarly fail stoappreciatethe
chilling effect onrea people—like Ed Felten—of acrimina prosecutionagainst Dmitry Sklyarov,
wheretheinterest ontheother sideof theequationisprotection of abusinessmodel of arecording
company or amovie studio.

Thistrendinfirstamendment law of theinformation economy—towardsprotecting
corporations broadly, evenat theexpenseof very real andimmediateconstraintsontheexpressive
autonomy and democratic speech of individual s—isunstabl ebecauseit representsamoral inversion
of thefirstamendment. Thefirstamendmentisnot atechnical ruleof law—government shall not
makeany law regul atinginformationflowsregardlesstheir sourceor nature. Itisaconstitutiona
provi sioncentral tothefunctioning of our democracy andthesecurity of our individual autonomy
as human beings.

Our democracy doesnot treat corporationsascitizens. They donot vote. They cannot be
elected. Ther contributionstopolitical discoursearevauedinsrumentaly, notintrinsicaly. Their
claimsto speechrightsarederivativefromthefact that sometimesthey arethebest vehiclestobring
useful informati ontotheattention of ademocratic polity.* Butthatisal. Thismay entail quite

% Thisisthe crux of Baker’s focus on treating the rights of corporations as always based in what
he sees as the more instrumental press clause, and not in the speech clause that he largely
reserves for protection of liberty interestsin expressive autonomy. C. Edwin Baker, Human Liberty
and Freedom of Speech (1989).
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substantial rightsonthepart of corporations, in particular newsmedia. Butintheclashbetween
instrumental reasonsto protect corporate speech andinstrumental reasonstoredtrictit, say, inorder
to permit othersto enrich democratic discourseover thetel ephonecompany’ snetwork, thecal culus
isultimately instrumental and subjecttofairly flexiblebalancing. Thiscouldbeasystematic
justificationfor thenew balancing approachthat Justice Breyer seemstobedevelopinginthisarea,
andfor which hehasalready received support from JusticesO’ Connor and Ginsburginsome
cases.”’

Our democracy doesnot, indeed cannot inany coherent fashion, treat corporationsasthe
bearersof moral claimstoautonomy. Insomefashion or another, claimsto autonomy arebased
insomedignitary interest, or somerespect for rational beingsor will. They are,inany event, entirely
unavailableasintrinsicclaimsfor corporationsor other corporatebodies.® Organizationsor
corporationscan serveor defeat autonomy. Their regulation may serveor defeat autonomy. When
itdoes, such as, for example, whenaregulationrequiresacorporationto prevent usersfrom
receivinginformationthey wishto use, or fromdisseminating expressionsindividual userswishto
disseminate(say, becausethey aresmut), theorgani zationsmay haveafirst amendment claimthat
isautonomy based. Butitisautonomy-based only derivatively, not directly. And, aswiththecase
of regulationthat may instrumentally limit speechinwaysthat limit or enhancedemocracy, sotoo
may regulation do so in ways that limit or enhance autonomy of individuals.

Inany event, whenthepersonregul atedisahuman being, acitizen of ademocracy, adirect
clai mant fromautonomy, that person’ sclaimsaretrandatedintoanintrinsicfirstamendment claim
againstinstrumental regulation. Corporations’ claimsunder thesameconstitutional provisionare
wesker, pittingoneinstrumental claimagainst another. Particularly whenthegovernmentisaiming
toregulate corporationsinstrumentallyto servethereal partiesininterest—thecongtituentsand
individual s—to enhance speech andincreasediversity indiscourse—thefirstamendment largely
devolvesinto nginstrumental gpproachesto servingthesameintrinsgcclaims. Insomesense,
the corporations firstamendment claimsinthesecasespit arule-utilitarianinstrumental approach
(itonthewholeservesthisdesideratumtofollow thisrule), whiletheregul ationtriesto servethe
good more directly.

Theinstability comesfromtheflow of casesthat do exactly theopposite. Exclusiveprivate
rightsininformation, asthey areincreasingly appliedto constrainindividua useof informationand
cultural resources, areaformof regulation of individual expressivefreedom. Very oftenthe
beneficiary of thisregulationisacorporation. Theseformsof regulationaresubjecttolight,insome
casestono, firstamendment scrutiny. Ontheother hand, rulesintendedto giveindividua sgreater
accesstoinformation or greater accessto avenuesof expression, and do so by limitingthebusiness

57 See Turner Broad. Sys,, Inc. v. FCC, 520 U.S. 180, 225-28 (1997), Nixon v. Shrink Missouri
Government PAC, 528 U.S. 377, 400-03 (2000) U.S. Dep't of Agriculturev. United Foods, Inc., 121
S.Ct. 2334, 2346-48 (2001).

% See Meir Dan Cohen, Rights, Persons, and Organizations, A Legal Theory for Bureacratic
Society 55-119 (1986).
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practicesor theopportunitiesof corporationsto managetheir busi nessesinthemanner most
conducive to their commercial interests, are routinely struck down.

Theresultisapincer movement onindividual expressveautonomy and ondemocratic discourse
by and amongtheactua constituentsof democracy. Thefirstamendmentisinterpretedto permit
government torestrict accessto and useof informationand cultural materialsby individual s, but
prohibitsgovernment fromaiding corporationssmilarly torestrictindividuals. Theresultisaworld
i nwhichboth government and corporationscanrestrictindividuals,and public correctiveactionto
increaseindividual freedomisconstrained. Partly thisinversionissustained by characterizing
“copyright”-likelawsasprivateordering or “ property,” and mediaaccessrulesas* publiclaw” or
“regulation.” Thisisatopicof thenext subsection. Partlyitreliesonaworkmanlikeattentionto
doctrinal movestotheexclusionof principle. But thesestrategiescannot bestableinthelongrun.
Themoral inversionof thefirstamendment putstoo much pressureontheparticular formof first
amendment law that has developed for the information economy.

C. Private Ordering

Another challengelikely to play animportant roleinframingtheconstitutional
understanding of exclusiverightsininformationand cultureisthat theregul ationsinquestionare
usually conceptualized asproperty or contract rights, rather than direct command and control
regulations. Assuch, they partakeof theauraof “ privateaction,” whichisnot generally ( Seley
v. Kramer aside) seen asgovernment action subject to constitutional review. Atthesimplestieve,
theoperation of thisconstructisseeninthesentenceof theD.C. CircuitinEldred, “ plaintiffslack
any cognizabl efirst amendment right to expl oit thecopyrighted worksof others.”® Theconflictis
conceptualized asinvolvingtwo private parties, onethat ownsawork, theother that wantstouse
it, and the first amendment has no traction.

Thesimplefact that thelast persontriggeringaprohibitiononaparticular useisnota
government actor doesnot render theprohibitionimmuneto first amendment scrutiny. Much
dependsonthesourceof power that enablesthe prohibition. Imaginethat Congresscreated and
auctionedoff rightsto prohibit Republicansfrom appearing ontelevision, soldthemto private
parties,andthen courtswereaskedto enforcetheprohibitionsby theindividuals. Whether a
particular Republicanwoul d or would not beallowed on TV woul d not beagovernment decision,
but adecisionby theprivatelicenseowner. But thesourceof prohibitionwouldbealaw that
discriminates agai nst speech based on viewpoint, and woul d be struck almost without question.
Nonethel ess, theprivati zation of thedecis on confoundstheissues. Sufficiently sothat inanot-too-
dissimilar case—Denver Area Educational TelecommunicationsConsortium—the Court did
infact upholdalaw that requirescabl eoperatorsto carry any programming onanondiscriminatory
basi s, except smut that Congressdisapproved of , which cableoperatorswerepermitted torefuse

% 239 F.3d at 376.
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tocarry. Theprivateparty control wasnot dispositivefor theplurality, thoughit wasfor Justices
Thomas, Rhenquist, and Scalia, but it did weigh in favor of finding constitutionality.

But clearly thereare caseswhereaprivate person canrely on, for example, property rights,
to prevent someonefrom speaking, and that person can do so onviewpoint based or any other
grounds. Indeed, thatiswhat wethink of asthe* normal” case, with exceptionslikethecompany
town in Marsh v. Alabama. How are exclusive private rights in information—Iike
copyright—different fromaprivatehomeowner’ srequest of aguest not to annoy everyonewith
praise for the Taliban? The point to seeisthat understanding copyright within the
framework of first amendment law doesnot requireusto think about whether acopyright owner
ismorelikeacompany townoramall. Inthosecases, theowner of physical property usedalaw
that wasneither directed at speech, nor used control over speechtoachieveitsgoal, toexcludea
speaker. Thespeaker, inrelianceonthefirst amendment, demanded an exceptiontothegeneral
propertylaw. Thecourt either accepted or rejected thisclaim. Therelationship of thefirst
amendment to copyrightisentirely different. Usersarenot confronted with aninabilityto spesk,
print, or play musi cwithout accessto resources—likestreets, parks, or transmitters—governed by
agenera law likeproperty. They haveunder their control themeanstodo so. They areconfronted
with alegal rule—thelaw of copyright—thatprohibitsthemfromspesking, printing, or playing
musi cinwaysthat they otherwisecould, inthepublicinterest. Thelaw of copyrightistheonly thing
that standsbetweentheuser andtheuser’ scapacity to speak asshepleases. Itisapubliclaw,
enacted by thelegidature, tobenefit publicinterests, that takestheform of tellinglotsof peopl ethat
they areprohibited from printing certainwordsthat they want to print. It may beaperfectly
justifiablelaw, buttosay that apersonhasno* cognizablefirstamendment interest” innot being
forbidden by law from printing something heor shewishesto print, and can asapractical matter
print, isimplausible.

Thisanswer depends, however, onthetheory onehasregardingthesourceof exclusive
privaterightsininformation. If onetakessomeformof natural rightsapproach—alongthelL ockean
or Hegdianlines—thenthesourceof theproperty rightispre-lega, andlaw issmply enforcing pre-
political rights, whosecontoursthereforearenot themsel vesreviewabl e government action.” The
sourceof theprohibitionthat theowner placesontheuser is, then, not aitself areviewablelaw,
though obviously whenthe Sheriff comesto enforcetheprohibitionthereisagovernment action,
just asinShelleyv. Kramer, and perhapsthefit betweenthenatural right andanoverly broad
positive implementation may be reviewable in favor of the users.

Butif onesees—asAmericantraditionhas, and asthe Supreme Court repeatedly has
dated—exclugveprivaterightsininformation aspositivelaw, rootedinautilitarian cal culus, then
thelaw creatingtherightisitself irreducibly the® law” that Congresshasmadeabridging thefreedom
of speech. Themeaningof anexclusiveprivaterightininformationisthat Congresshasidentified
apersonwho, for reasonsof social welfare, receivesaright to prevent othersfromsaying certain
words. Just likethepersonwiththeright to prevent Republicansfromtalkingon TV. The
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viewpoint neutrality of copyright goestothelikelihoodthat thelaw will beupheld, nottothe
presenceof a“ cognizablefirstamendmentinterest.” Thisdoesnot meanthat every copyright
infringement case now hasacase-specificfirst amendment review component. 1t does, however,
meanthat wherethelaw of exclusiveprivaterightsdrawstheboundariesof theright, these
boundaries must be subject to first amendment scrutiny.

Whilethisissueisimportant—asEl dred indicates—inthecopyright context, theprimary
locusforitslikely mischief isin confoundingthecongtitutiona anaysisof ingtitutional mechanisms
explicitlyintendedtofacilitate privateordering” of accesstoand useof informationand cultural
materials, rather thantoembed publicpolicy choices. Inparticular, thisreferstotheUniform
Computer Information TransactionsAct (UCITA), whosemost controversial featureisthe
validation of mass-market licenses.

Consider aterm appended tothenewsreportsof atechnology newsservice: “Information
containedinthisCNET News.com report may not berepublished or redistributed without the prior
writtenauthority of CNET, Inc.” Under copyright law, theinfor mation containedinareport, as
distinguishedfromtheexpressiveformthat it takes, isnot theproperty of thereporter. Theremay
beavery limited“hot news” exceptiontothisgeneral rule®but certainly nothingthat would
encompass the broad claim of right expressed in CNET’ s terms.

Most courtsprior tothepassageof UCITA did not enforcesuchterms® Somecourtsdid
soby relying onstatecontract law, finding an absenceof sufficient consent 52 or an unenforceable
contract of adhesion.® Othersrelied on preemption, stating that to theextent statecontract law
purportedtoenforceacontract that prohibitedfair useor material inthe publicdomain—Ilikethe
raw information containedinareport—it waspreempted by federal copyright law that choseto
leavethismaterial inthepublicdomain, freely usableby all # Whilethe Seventh Circuit held
otherwi se,®thiswasthemgjority positionpriortoUCITA. UCITA obviatesthestatecontract law
bases of refusing to enforce such contracts.

A state’ senactment of UCITA doesnot triggerdirect constitutional review under Articlel,
thoughit might under thefirst amendment. InBonitoBoatsthe Court specifically stated that the
limitationsimposed on Congressby Articlel, Section 8, Clause8did not directly apply tothe

8 | nternational News Service v. Associated Press, 248 U.S. 215 (1918); National Basketball
Association v. Motorola, 105 F.3d 841 (2d Cir. 1997).

8 Mark A. Lemley, Intellectual Property and Shrinkwrap Licenses, 68 S. Cal. L. Rev. 1239, 1248-53
(1995).

62 Step-Saver Data Systems, Inc. v. Wyse Technology, 939 F.2d 91 (3d Cir. 1991).

& Vault Corp. v. Quaid Software Ltd., 655 F. Supp. 750, 761 (E.D. La. 1987), aff'd, 847 F.2d 255 (5th
Cir. 1988).

8 Vault Corp. v. Quaid Software Ltd., 847 F.2d 255 (5th Cir. 1988).

8 ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996); Hill v. Gateway 2000, Inc., 105 F.3d 1147
(7" Cir. 1997).
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states®But the Court al so hel d that statescoul d not createrightsthat werefunctional ly equivalent
torightscreated by federal statute—Ilikepatent |aw—but did not servethecorepolicy goa sof the
federal lawinretai ningaccesstotheinformationtowhichexclusverightsaregranted. Thecorrect
analysisof UCITA, insofar asArticlel isconcerned, isto consider whether itsblanket validation
of mass-market licenses, including thosethat prohibit usersfrom making usespreservedfor them
by the Copyright Act, ispreempted by that Act, or conflictswiththerequirementsof Articlel as
implementedintheCopyright Act. Inthecaseof UCITA, for exampl e, validation of aclickwrap
licensethat prohibitscopying of publicdomainmaterial scovered by thecontract wouldbeasimple
exampleof statelaw enforcement of aterminamass-market contract that couldbeconsidereda
violationof Articlel asimplemented throughthe Copyright Act. TheCopyright Actimplements
accessto publicdomainmaterialsinavariety of ways.?” It doessoin many casesasadirect
implementationof theconstitutional mandateof Articlel nottocreaterightsinpublicdomain
materials. When UCITA isenforcedto circumvent theseprivileges, it doessoinviol ation of the
congtitutionally embedded federal policy just assurely asFlorida sboat hull designconsideredin
Bonito Boatsviolated federal patent policy.

Moreover, enforcement of mass-market shrinkwrap licensesto prohibit usersfromusing
informationinwaysthat they arepermitted tounder copyrightlawisgenerally asuppression of
speech that must bereviewed underTurner. Thatitsbas sislaw regarding contractsabout speech
no moreinsulatesit fromfirstamendment review thantheprivatelaw basi sof defamationlaw
insulatesit fromcomplyingwithafederally imposed, constitutiona baseline. Thelaw of contract
itself recogni zestheirreduciblepublicroleindefining theconditionsof enforceability, whenit refuses
toenforcecontractsthat areagainst publicpolicy. Just astheexclusiverightsthemselvesare
reviewabl e, becausethey seek to achieveapublic purposeby prohibiting certain expressiveacts,
sotoo contractsabout permitted and prohibited expressionor reading call uponthestateto prohibit
certainspeechinpursuit of publicpolicy. Whenlaw decided whether to enforcecontractsfor
gambling, or prostitution, or assassinations, itisapublicdecision, aimed at publicgoals, with
implicationsfor the enforcement of alegal formof interpersona agreements. Similarly, whenlaw
decidesto enforceagreementsabout whether onepersonwill say certainthingsor read certain
thingsisapublicdecision, implementedthrough publiclaw, about thelegal form of suchan
interpersonal decision. That publicdecisionissubjecttoreview under thefirstamendment. Again,
not every contract i ssubject todenovoreview, but categoriesof policy decisions—suchas
whether or not toenforcemass-market licensesthat prohibit usesof information otherwiseprivileged
by copyright law—are.

The* public” character of thelicenseiseven|essproblematicwhenthe* contract” isnota
negotiat ed agreement between equal parties, but amass-market licensethatisineffect aprivately
sel ected, but publicly enforced, regulation of how certaininformationisused by widerangesof the
population. When Congresshascreated aparticul ar set of rulesregulating accesstoinformation

489 U.S. 141, 165 (1989).
67 Jessica Litman, The Public Domain, 39 Emory L.J. 965 (1990).
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or cultural material sit hasdeterminedthat thegoal of promotingincentivesfor creativity is
adequately served by themeansit adopted. Indeed, giventhepoalitical economy of congressiona
| egislationonthis, at any givenmoment thefederaly enacted basdineislikely tobemoreprotective
thanoptimal. Thisbaseline, thefederal law of copyright, alwaysstandsasalessrestrictive
aternativefor attainingthat goa thanwhatever termamass-market vendor whoreliesonexclusive
rightsthat aredesignedtogiveit somemarket power will addtothat baseline. Theresultisthat
astatelaw and court order that prohibit apersonfrom usinginformation astheuser wouldliketo,
andispermittedtounder theCopyright Act, isanoverly restrictiveregul ation of that use, for which
alessrestrictive alternative isreadily available in the form of the federal baseline.

D. Regulating the Logical Layer: Code and the Constitution

Imagine acriticof Hollywood culture—say, afeminist filmcriticor afundamentalist
preacher—preparing apresentation about theillsheor sheseesinthisculture. Themost effective
meansof explainingand communicating thiscriticismwoul d beapresentationlaced withillustrations
fromactud films. TheCopyright Actitself generdly permitssuch quotationsfromvideo. TheDigita
Millennium Copyright Act (DM CA), however, hascreated aframework that operatesat thel ogical,
or software layer, that in effect prohibits these quotations.

The DM CA prohibitsanyonefrom circumventing atechnical measurethat controls
accesstoawork. Itasoprohibitsanyonefrommakingor distributing utilitiesthat would hel pusers
circumvent protection measures. Neither provision, atleast ascurrently interpreted, issubjectto
the fair useexception, and thequotationsby thefeminist critic or thefundamentalist preacher would
not likely fall under any exceptiontotheDM CA. If producersof cultural productsencrypt them,
asthefilmindustry hasdonewith DV Dsand new videocassettes, it becomesillegal under the
DM CA toperformthefunctionsat thelogical layer that arenecessary toquotefromthem. A hill
i sapparently now contempl ated toforcemanufacturersof boththephysical andlogical layersof the
information environment—thehard drives, computers, screensetc, aswell assoftware—smilarly
to design their wares to enforce the licensing practices of the copyright industry.®

Sometechnical protection may benecessary to preservetheviability of acommodified,
copyright-based busnessmodd incultura production. A pervasivere-building of boththephysica
andlogical layersof our infrastructureto control theway individual sinteract withthecultural
environment they occupy, however, underminesbothindividua expressivefreedomandtherichness
of political discourse. Inparticular, theseprovisonsmakecultural resourceslessavaill ableandmore
expensivefor thenoncommodified sector—Ilikethefeminist filmcritic or thefundamentalist
preacher—threatening to impoverish an increasingly important dimension of social discourse.

8 Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 294, 324 (S.D.N.Y . 2000).
8 Security Systems Standards and Certification Act, see draft http://cryptome.org/sssca.htm.
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Threecasesarecurrently being considered, testing thecongtitutionaity of theDMCA'’s
anti-device provision. These are Reimerdes, Felten, and Sklyarov. Reimerdesis the case
currently most likely toresultinasubstantial first amendment decision, oneway or theother, soon.
lyarov | will discussinthecontext of criminalization. Fetenisalmost tooeasy, presentingthe
real-world exampl eof what woul d otherwisebeconsidered a“ paradeof horribles’ -typeargument.

Ramerdesinvolvesasuit by theeight Hollywood studiosagai nst ahacker magazine,
2600, seeking aninjunction prohibiting 2600 from making available, or linkingto other sitesthat
makeavailable, aprogramcalled DeCSS. DeCSSisacomputer programthat circumventsthe
copy protection schemeusedto control accessto DV Ds, named CSS. CSS preventscopyingor
any useof DV Dsunauthorized by thevendor. DeCSSwaswrittenby afifteenyear-old Norwegian
call ed Jon Johanson, who claims(though thedi strict court di scounted hisclaim) tohavewrittenit
aspart of anefforttocreateaDV D player for Linux based machines. 2600 posted acopy of
DeCSSonitssite, together withastory about it. Theindustry obtained aninjunctionagainst 2600
prohibiting not only theposting DeCSS, but a soitslinkingto other sitesthat post theprogram. The
court rejected thedefendant’ sarguments, both thosethat sought tointerpret the DM CA toinclude
afair useexception, and constitutional argumentsthat claimedthat if theDM CA’ santi-device
provision indeed prohibited DeCSS, then the DM CA was unconstitutional .

TheCourt of Appeal waspresented with both an Articlel argument and twotypesof
firstamendment argumentsagainsttheDM CA. TheArticlel argumentranlargely asfollows™ The
limitationsplaced by Articlel on Congress spower togrant exclusiveprivaterightsininformation
require,among other things, that alaw not removematerial sfromthepublicdomainandthat it
provideprotectiononly for limitedtimes. Encryption, however, allowsavendor toencrypt not only
copyrighted materials, but a so public domainmateria snever owned by thecopyright owner, aswell
as materialswhose term of protection hasexpired. A law that prohibitsthe existence of
circumventiondevices, eventhoseusabl eto reach publicdomain materials, isalaw that excludes
thesematerialsfromthepublicdomain, or indefinitely extendsthetermof protection, inviolation of
the congtrictsof Articlel. Anditislaw, rather thantechnology or privateactionthatisexcluding
accessfromthematerial's, because counter-technol ogy—circumvention deviceslike DeCSS—is
perfectly capableof enabling usersto usethepublicdomainmaterials. Itisthelaw prohibitingthese
devicesthat iscausingtheexclusion. Andalaw givingexclusiveprivaterightsto control accessto
informationor cultural materialsmay not, accordingtoArticlel, includearight toexcludefrom
publicdomainmateria sor toexcludefrom copyrighted materia sinterminably. If thecourt doesnot
accept thisargument, or somesimilar limitation onwhat Congresscan achieveindirectly through
regulatingthelogical layer of theinformationenvironment, thenregulationsliketheDM CA canas
a practical matter obviate the Article | protections of the public domain.

™ Brief of Amici IP Law Professors, (Julie Cohen)
http://www.eff.org/IP/Video/ MPAA_DVD_cases/20010126 ny_lawprofs_amicus.html.
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Thereweretwofirstamendment arguments—onefor strict scrutiny, theother for
intermediate, or Turner level scrutiny.

The argument for Turner level review followed roughly thelinesdescribedinPart |
here. Acceptingthat thepurposeof encouragingcommercia proprietary production of information
through creating exclusiverightsisanimportant government interest, thequestioniswhether the
specificlaw burdensspeechtoomuch. Theinterna limitationsincopyright lav—Ilikethefair use
exceptionor theprivileged useof public domain material s—areconstitutivemediating devicesto
permit copyright law to comply withtheconstraintsof thefirstamendment. Theanti-device
provisionof theDM CA ineffect eliminatesthesemediating devicesby giving vendorsof digitized
material sperfect, rather than limited control over materialsthey encrypt. Theeffectiveelimination
of accessto video material sfor purposesof quotation, or tomaterialsnolonger covered by
copyright, or tomaterial sotherwiseinthe public domainimposestoo heavy aburden onthespeech
of users, particularly inthepresenceof lessrestrictiveaternatives. Suchlessrestrictiveadternatives
includeimposingliability oninfringing usesof circumvention, for example. Or they couldtakethe
form of arequirement that access-protection devicespermit statutorily definedfair uses, or that copy
protection mechanisms permit first-generation copying, but not second generation copying.”

Giventhepresenceof |essrestrictivealternativesthat Congresshad actually usedin
similar circumstances, the DM CA imposed too great aburden, and should befoundtoviol atethe
firstamendment. Thedistrict court below had held that theTurner standardwasinfact applicable,
but that the harmsto fair userswere too remote and speculativeto justify finding the act
unconstitutional onitsface, andthat thespecific defendantswerenot fair usersand could not
thereforeclamtoinvalidatetheact asapplied. Thecourt of appea hasnot yetissueditsrulingas
of thiswriting, butinargument the panel appearedto accept that Turner, at least, istheappropriate
standard, and seemed particularly interested in the availability of less restrictive alternatives.

But most of themainbrief, most of thedi strict court’ sopinion, and most of thequestions
posed by thecourt of appeals' request for supplemental briefsafter argument werefocused onthe
possibility that the DM CA’ santi-deviceprovisionshould besubject tostrict, not tointermediate
scrutiny. Themost direct version of theargumentinfavor of strict scrutiny isthat codeinany
form—whether wecall it sourcecodeor object code—isspeechall theway down. All formsof
softwarearehumanly meaningful communications(thedistrict court found asafact that object code
too could beunderstood by well-trained humans). Thefact that ever-smarter machinescan
understand more and morehuman speech doesnot makethat human speech any lessworthy of
protection. A day will sooncomewhenacomputer canunderstandinstructionswrittenby one
human beingin plain Englishtoteach othershow to do something. Thefact that machines, aswell

" See Brief of Amici Curiae ACLU et al., http://www.aclu.org/court/corley.pdf, Brief of Amici
Benkler & Lessig,

http://www.eff.org/I P/Video/MPAA_DVD_cases/20010126_ny_2profs_amicus.html, EFF
Supplemental Letter Brief,

http://www.eff.org/I P/Video/MPAA_DVD_cases/20010126_ny 2profs_amicus.html.
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ashuman beings, understand thesewordsshoul d haveno effect ontheright of theonepersonto
teachothershow to performafunction. Inthiscase, if acomputer engineer hadwritteninsimple
English how onemight go about circumventing copy protection, hewouldbenolessprivilegedto
do sounder thefirst amendment thanwould aradical criticbeprivilegedto explain how to
overthrow thegovernment. Unlessthereisaclear and present danger toacompellinggovernment
interest, thefirst amendment requiresthat weall ow the speech to continue, and constrain prohibition
to actsthat harmthecommonweal. Thecourt of appeal signaleditsacceptanceof, atleast, the
plausbility of thisargument by asking specificaly initsorder requesting supplementa briefswhether
the DMCA would pass the clear and present danger test of Brandenburg v. Ohio.”

A dlightly modified versionof thisargumentisthat at thevery least computer code, in
any form, istheprofessional languageof computer engineersand scientists. WhattheDMCA is
sayingisthat therearecertaintopicsof conversationthat computer professiona scannot discussin
their preferredlanguage, becauseusingthat |languageisharmful togovernmentinterests. Thetopic
coveredby theDM CA is* how tocircumvent certaintypesof encryption.” If,instead of copyright
and computer code, thel aw had sai d—onemay not speak in Russian about overthrowingtheU.S.
government or in Arabicabout Jihad—theneedfor strict scrutiny woul d havebeen obvious.
Nothingineither thechangeof |anguageor thechangeof topicrequiresadifferent outcome. Itis
still thecasethat thereisanidentifiablegroup of peoplefor whomuseof aparticular languageis
particularly hepful, anditisstill thecasethat thereisaparti cul ar topicthat thegovernment believes
ismoredangerously spoken about inthat languagethaninothers. That governmental judgment
needs to be subjected to strict scrutiny. Perhapsacourt today will decidethat under the
Brandenburgtest prohibitingthesal eof flight manualsin Arabicisjustified. But doingsowould
require a court to go through that strict test, not some lesser test.

Thedifficulty, fromtheperspectiveof first amendment doctrine, posed by either of these
argumentsisthat theresult, potentially, isthat no regulation of computer programming can be
undertakenunlessit complieswiththestrict scrutiny standard. Thatisnot,inprinciple, an
implausibleresult. Journdistsgenerally cannot beregulatedintermsof thewordsthey used, except
under strict scrutiny. Why couldn’t the same be true of computer programmers?

The mostimportant potential concernwiththisoutcomeisthat acommunicationtoa
machineintendedto causeitto performafunctionisnot acommunicationthat intereststhefirst
amendment. No one would suggest that it is unconstitutional to regulate human-urinal
communi cationachievedthroughaninfrared port, or communication betweenahumananda
remote-control car. Thecomplicating fact with codeisthatthesamewordscanbeuttered, and
some or evenmarny human beingswill understand them asmeaningful human communications, while
somemachineswill understand them asinstructions. Thedifficulty ishow toregul ateutterances

2 Brandenburg v. Ohio, 395 U.S. 444 (1969).
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intendedto* pushbuttons” without burdening human communications. Thismight meanthat
executing aprogram must bedistinguished from communi catingitin human readableform capable
of being either read by ahuman or runby amachine. It might meanthat distributionwiththeintent
of running, asopposed towiththeintent of communicating, should bemorereadily regulable. The
obviousdifficulty, onceonepresentsthedistinctionintheseterms, isthepotentia chilling effect on
human communication. Thisisexemplified most clearly by David Touretsky’ ssuperbwebsite,
devotedto prodding theboundariesof thispreciseproblem.” Touretsky presentsvariousforms
of describing DeCSS, somemorereadily machine-readabl ethan others. Hepresentsit, for
example, inplainEnglishandinHaikuform, aswell asinacomputer languagefor whichacompiler
hasnot yet beenwritten—such that amachinecouldin principlereadit, but thecomputer trand ation
mechanism does not yet exist, and in English alongside a translator from English to code.

Thiskind of richly detailed argument isprovocative. Butit doesnot necessarily imply that
thereforesoftwarecan never beregul ated except under conditionsthat would permit theregulation
of anewsreport. Journalistscannot havean effect ontheworldthroughtheir writing, except
through theactsof humanreaderslearningtheir wordsand opinions. Regulatingthewordsof
journalistsisthereforeregul ating directly that humaninteractionthat liesat thecoreof boththe
democracy andtheautonomy concernsof thefirstamendment. Computer scientistswriting code
can haveaneffectintheworldevenif nohumanbeingever readstheir work. It seemsplausiblethat
thestate should beabletoregul atethoseaspectsof codedistributionthat areintendedto operate
without operating on the human cognition.

Touretsky’ sargumentisthereforeinlargemeasureavery well presented, finely detailed
slippery dopeargument. It suggeststhat somecaseswill beeas er, and othersharder. Liability for
sending anexecutablefileof avirus, intended to function onthecomputer of auser without
communicatingtotheuser, shouldberelatively straightforward to understandinfirst amendment
termsasnotimplicating expressivevalues. Liability for publishinganacademicpaper thatincludes
instructionsfor how toattainacertainresultin computing shoul d betreated asimplicatingfirst
amendmentinterestsof thehighest order. Thepresenceof formal representationsnormally usedin
thediscipline, whicharemachinereadabl eand sufficient to beautomeatically compiledinto running
code, should not changethischaracterization. Thisiswhy theFeltencaseisso compelling, and
why therecordingindustry istrying so hardtorunaway fromthefieldinit. Inbetweenthereare
hard casesthat need to beresol ved based ontheextent towhich aregul ation burdensspeech
among computer professionals. A law that prohibitsdistribution of sourcecode (asdefined
functionallyinthe GNU GPL to betheformmost usableby programmers)“shoul d betreated as
directly burdening speech. If ittreatscodeabout different human actionsdifferently because
government treatscommuni cationinthisform about thissubject asmoredangeroustoitsinterests,

3 http://www-2.cs.cmu.eduw/~dst/DeCSSGallery/index.html. In principle, the logic of linking
liability in the DeCSS case could treat this footnote as an act of trafficking, though thisis unlikely.
" GNU GPL Section 3 (The source code for awork means the preferred form of the work for making
modificationstoit.)
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astheDM CA antideviceprovisiondoes, it should be seen ascontent-based speechrregulation. A
law that prohibitsonly thedistribution of executabl efilesal ready compiled for aknown set of
machi nes, should beseen asincidentally affecting speech, and subject toO Brienreview. | donot
pretend that thiscursory discussionresolvesthisissue. Herel only raisethisdifficult question, and
suggest my ownintuitionsabout thisthorny question (they are, | know, quiteunwel comeamong
many who care deeply about defending the public domain against the enclosure movement).

E. Criminalization

TheDMCA andregulationof thelogical layer isal sowherethestory of Dmitry Sklyarov enters
andloomslarge.® Encryptionof informationand cultural materidsisintimately involvedinthedenia
of permission to read, view, or quote the encrypted materials. A legal prohibition on
decryption—ontaking practical stepsthat wouldallow onetoread, view, or quotetheinformation
or cultural material sregardlessthe prohibition—thereforedirectly implicatesfirstamendment
considerationsinwaysdescribedinthepreceding section. Toimposeinthisddicateareacriminal
sanctionsistoforceinnovatorsand readersto adopt widemarginsaround thecontoursof thelaw.
Anditisprecisaly thishighrisk of crimind liability, anditschilling effect onprotected activities, that
requirescourtstobeespecially wary of criminal provisionsthat burden speech. Itisonethingfor
Alice Randall or Edward Felten (or 2 Live Crew) to test the bounds of the law when the
consequencesmight beaninjunction preventing publication, or evenadamageaward. Itisquite
another to ask themto continueto enrich our speech environment at therisk of spendingyearsin
federal prison.

BeginningwiththeNo Electronic Theft Act (NET Act) andlater incorporatedintothe
DM CA, crimina copyright hasrecently becomemuch moreexpansivethanitwasuntil afew years
ago. Priortopassageof theNET Act, only commercial pirates—thosethat slavishly made
thousandsor millionsof copiesof video or audiocassettesand sold themfor profit—would have
guaifiedascriminal violatorsof copyright. Withitspassage, criminal liability hasbeenexpanded
tocover privatecopyingandfreesharing of copyrighted material swhosecumul ativenominal price
(irrespectiveof actud displaced demand) isquitelow. Ascrimina copyright law iscurrently written,
many of theover 70millionNapster usersarefelons. Itisonethingwhentherecordingindustry
label stensof millionsof individualsinasociety “ pirates’ inarhetorical efforttoconformsocial
normstotheir businessmodel. Itisquiteanother whenthestatebrandsthemfelonsandfinesor
imprisons them.

Jessi caL itman hasoffered themost plausi bleexpl anation of thisphenomenon.” Asthe
network makeslow-cost productionand exchangeof informationand cultureessier, thelarge-scale
commercial producersarefacedwith anew sourceof competition—volunteers, peoplewho

S See supra, prologue, under thetitle, Off with his Head!.
76 Jessica Litman, Electronic Commerce and Free Speech, 1 J. Ethics and Information Technology
213(1999).
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provideinformationand culturefor free. Astheuniverseof peoplewho canthreatentheindustry
has growntoencompassmoreor |esstheentireuniverseof potential customers, theplausibility of
using civil actionstoforceindividual stobuy rather than shareinformation decreases. Suingall of
one' scustomersisnot asustainablebusinessmodel. Intheinterest of maintainingthebusiness
model that relieson control over informationgoodsandtheir saleasproducts, thecopyright industry
hasinstead enlisted criminal enforcement by thestateto prevent theemergenceof suchasystemof
freeexchange. Inthe Sklyarov case, thisispresented by thefact that it was A dobethat instigated
the prosecution. That Adobelater conveniently recededinthefaceof outrageof many of its
customersdoesnot changethefundamental fact that it instigated precisely thechain of eventsit
wished to occur—criminal enforcement without direct involvement by the vendor.

Thechangesinlaw coupledwiththecurrent Justice Department’ sfocuson enforcement of
i ntellectud property rights” havel eadto asubstantial increaseintheshadow of criminal enforcement
inthisarea. Thepotentia stakesof usinginformationand cultural material shaverisen, requiringthat
usersseek alicenseand pay for useinmany moreinstancesthanthey would haveonly afew years
ago. Itisdtill, asof thiswriting, aseriouscongtitutiona questionwhether alaw, likethe DM CA, that
prohibitsDmitry Sklyarov fromwriting codethat hassubstantia noninfringinguses—likelettingusers
read publicdomainmateriaslikeAlicein Wonderland or quotefrom ebookswithout permission—is
avalidexerciseof Congress spower under Articlel oriscons stent withthefirstamendment. But
asking programmerstowritethesoftwarethat will makethese privileged usesavail able, sothat legal
challengescan determinetheconstitutionality of that prohibitionisdifficult whenthepriceof a
mistake is prison.

The Supreme Court hasexpressed particular concernwiththechilling effect of criminal, as
opposedtocivil, enforcement of policy. InRenov. ACLU theCourt specifically stated that “ the
Severity of criminal sanctionsmay well causespeskerstoremainslent rather than communicateeven
arguably unlawful words, ideas, andimages,” ®distinguishingit fromthecivil measuresusedto
effectuate similar child-protection goalsinDenver Area. Smilarly, thePadficacourt’ sapproval
of theFCC'’ sadmini strativeaction specifically noted asone cons deration that the sanctionimposed
was not criminal .”

Thethoughtful critical essay that David Touretsky haspublishedincludesmaterial sthat could
be interpreted ascircumvention devices, and providing them could beinterpreted astrafficking. The
problemwiththeexpans vecriminalization of copyrightisthat Touretsky must beabraver manto
bring hiscriticismtothepublicthanhewoul dif thesoleremedy wascivil—say, and injunction

" See DOJ Intellectual Property Policy and Programs,
http://www.usdoj .gov/criminal/cybercrime/ippolicy.htm.
78521 U.S. 844, 872 (1997).

" FCC v. Pacifica Foundation, 438 U.S. 726, 747 (1978).
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requiring himtoremovehispagefollowingtime-wasting and codtly litigetion. Somebravecriticswill
continue. Otherswill be chilled. Discourse will be impoverished.

Giventhetremendousexpans onof rightsinthepast few years, and theseriousarguments
that theseexpans onshavedel eteriousimplicationsfor freespeech and areunjustified asamatter
of economictheory, theheightened criminalization of copyright should present oneof thefirstand
mostimmediatetargetsfor judicia review. The Sklyarov casepresentsan excellent opportunity for
the judiciary to exercise its moderating power.

F. Raw information and information about information

IN1991, inFeist Publications, Inc.v. Rural Tel. Serv. Co., the Supreme Court held that
raw factsinacompilation, or database, werenot covered by the Copyright Act, and could not be
so protected cons stent with theconstraintsimposed by theintellectual property clause® TheCourt
hel dthat thecreative el ement of thecompilation—itsorgani zation or selectivity, for example, if
creative—coul d beprotected under copyright law, & but that thefactscompiled could not. Copying
datafroman existing compilationwasthereforenot “ piracy;” itwasnot unfair or unjust; itwas
purposefully privilegedinorder to advancethegoal sof intellectual property—theadvancement of
progress and creative uses of the data.®

Theyearssincethe Court decidedFaes have seenrepeated eff ortsby thelarger players
i nthedatabase publishingindustry to passlegislationthat would, asapractical matter, overturn
Fag and createexclusiveprivaterightsintheraw datain compil ations. Becausethe Court rooted
itsFag decisoninarobustinterpretation of theexclusiverightsclause, effortsto protect database
providerseventualy settled onanunfair competitionlaw, basedinthe Commerce Clause, freeand
clear of theinconvenient weight of Feid. Infact, however, theprimary law that hasrepeatedly been
introducedwalks, taks, andlookslikeaproperty right. If someversion of thislaw ultimately passes,
itwill present animportant focal point for defining theconstitutional statusof raw data, both under
the Exclusive Rights Clause and Feist, and under the first amendment.

Evenif thecongressional |aw can bestopped, other avenueshavemorerecently openedto
appropriateraw data. Inparticular, somelitigantshaveturnedto statelaw remediesto protect their
dataindirectly, by devel opingatrespass-to-server formof action. Theprimary instanceof thistrend
iseBayv. Bidder’ sEdge, asuit by theleading auction siteagai nst an aggregator site. Aggregators
coll ect information about what isbeing auctionedinmulti plelocations, and makethemavailablein

80499 U.S. a 349-50.
8117U.SC.§103.
®2Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S. 340, 349-50 (1991)
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oneplacesothat auser cansearcheBay, Y ahoo, and other multipleauctionsitessimultaneoudly.
Theeventual biddingitself isdoneonwhatever sitetheitem’ sowner choosesto makehisor her
item available, under whatever termsareimposed by that site. ThecourtineBayv. Bidder’ sEdge
hel dthat theautomated i nformation coll ection process—of running acomputer program that
continuously requestsinformationfromtheserver about what islistedonit, calledaspider ora
bot—wasatrespasstochatels® Theinjunctionledto Bidder’ sEdgeclosingitsdoorsbeforethe
Ninth Circuit had an opportunity to review the decision.®

Theresult of acommonlaw decision of theeBayv. Bidder’ sEdgevariety istocreatea
commonlaw exclusiveprivaterightininformationby theback door. Whileinprinciplethe
informationisstill freeof property rights, readingit mechanically—an absol utenecessity giventhe
volumeof theinformation anditsstorage on magnetic mediaaccessibleonly by mechanical
means—can be prohibited astrespass. Thepractical result woul d beequival ent to someaspects
of afederd exclusiveprivaterightinraw data, but without themitigating attributesof any exceptions
that would bedirectly introducedintolegislation. Toprevent suchaneventuality, if thesecases
cannot beresisted on statecommonlaw grounds, they must bechallenged either on preemption
grounds—based onthe copyright |law—or onfirst amendment grounds, onthemodel of New York
Timesv. Qullivan.®® Thepreemption model could besimilar tothemodel followed by the Second
CircuitinNBAv. Motorola,® whi chrestri cted state mi sappropriation claimsto narrow bounds
delimited by federal policy embeddedinthecopyright act. Perhapsrequiring actual proof that the
botshavestopped service, or threatenthevery existenceof theservice—arequirementimposed,
mutatis mutandis in NBA v. Motorola—would be sustainable under afirst amendment or
preemption analysis.

Beyond raw dataand thevariouswaysof controllingit, acentral questionthat will haveto
beaddressedisthestatusof |egal control of informationabout information—Ilikelinking, or other
statements people make about the availability and valence of some described information.

Linking—themutual pointing of many documentsto each other—isthevery coreideaof
theWorldWideWeb. Inavariety of cases, partieshaveattempted to uselaw to control thelinking
practicesof others, largely toretain control over theinformationabout whichthechallengedlink
providesinformation. What iscommontothese casesisthat they aimtocreateanexclusiveprivate
rightto givepeopleinformation about wherethey canfindinformation. Thelinking aspect of
Ramerdesrai sesthisexclusiveright directly, asaninterpretation of theanti-deviceprovisionof the
DMCA.

8 eBay, Inc. v. Bidder's Edge, Inc., 2000 U.S. Dist. LEXIS 13326.

84 Peg Brickley, Now-Defunct Bidder's Edge Settles Online Dispute, Corporate Legal Times, July,
2001.

% New York Timesv. Sullivan, 376 US 254, 266 (1964).

% National Basketball Association v. Motorola, 105 F.3d 841 (2d Cir. 1997).
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InReimerdesthe movieindustry sought and received an injunction prohibiting the
defendantsfromlinkingfromtheir siteto placesontheWebwhereuserscould accessDeCSS. In
thi saspect of thecase, thecourt prohibited thedefendantsfromtel ling otherswherethey couldfind
thissoftwareby linkingto sitesthat madeacopy available. Theprinciplewasthat alinkisjusta
way of providing software, and whether giving it on adisk or providing alink to an online
distribution point, making theprohibited softwareavail ableto usersisaviolation of theprohibition
ontraffickingincircumventiondevices. Thisthedistrict court percelved aseasy inacasewherethe
link directly beganadownloading process, andwaseasily not thecaseif ageneral -purpose
publication, likeanewspaper, linked to abroad sitethat di scussed many issues, andincluded alink
toacopy of theprogram. Thecourt described asharder casesinstancesinwhichtherewassome
materia ontheend of alink, but not al ot other than the prohibited circumvention software, or where
thepersonlinking hadintended tofacilitatecircumventionby linking. Thecourtthereforesetouta
diding scaleof likelihood of finding ligbility, depending ontheintent of thelinkingandtheextent to
which alink was close to, or removed from, being as a practical matter a download button.®’

Thedifficulty withtheapproachthat thedistrict courtinReimerdestook isthat linkingis
simply astatement about whereinformation can befound. Prohibiting peoplefromtellingother
peopl ewhereinformation canbefound, leavingthoseothersfreeto usethat information asthey
pleaseisvery difficulttosquarewiththefirstamendment. A list of linksisnot fundamentally
different fromanewspaper listing of all thebookstoresintownwhereobscene pornography canbe
found—as thegovernment’ slawyer conceded during theargument onappeal. The* intent” factor
that thedi strict court used to miti gatethi seffect—intent to di stribute prohi bited material s—woul d
have allowedimpositionof liability against arag that intended to hel pitsreadersget obscene
pornography, but would haveexempted aconservativenewspaper that publishedthelist aspart of
acampaigntoboycott thestores. Thegenera -purposepublication versusdedi cated distribution
sitefactor would havemeant that maybeif therag had enough other contentit wouldn’ t beliabl e,
but aperson handing out handbillswiththesameexact list would beliable. Thedegreeofex post
judicial judgment astointent and purposeof thepublicationwould chill speech. Perhaps, under a
clear and present danger analysis, somelinkscanindeed beprohibited. A link that, without warning
the personclicking beginstodownload avirusisafairly obviousexample, becauseit operates
without theintervention of human cognition. It playsapurely functional, not communicativerole.
Butlinkingtoasitethat hassuchalink, particularly with somestatement—you canfindthisvirus
here—is already a matter of informing another, not of causing harm.

A moresubtleregulation of linking occurswhen partiesseek to prohibit othersfromlinking
tothemor tocontrol how they link tothem. Thequintessential caseinvol ved aservicethat
Mi crosoft offered—s dewalk.com—that provided accessto, among other things, informationon
eventsinvariouscities. |f auser wanted aticket totheevent, thesidewal k sitelinked that user

8 Reimerdes at 340-41.
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directly toapageonticketmaster.comwheretheuser could buy aticket. Ticketmaster objected
tothispractice, preferringinstead that s dewalk.comlink toitshomepage, soasto exposetheusers
toall theadvertisingand services Ticketmaster providedtotheusers, rather thansolely tothe
gpecificsarvicesought by theuser referred by sidewalk.com. Thecasesettled, and another smilar
case, Ticketmaster Corp. v. Tickets.com, Inc.,2wasresol vedinan unpublished opinionthat
focused on other aspects of the case.

At stakeintheselinking casesiswhowill control thecontextinwhich certaininformation
ispresented. If degplinkingisprohibited, Ticketmaster will control thecontext—theother movies
or eventsavailableto beseen, their rel ative prominence, reviews, etc. Therighttocontrol linking
then becomesaright to shapethemeaning andrelevanceof one’ sstatementsfor others. Andif the
choicebetween Ticketmaster and Microsoft ascontrollersof thecontext of information may seem
of littlenormativeconsequence, itisimportant to recognizethat theright to control linking could
easily apply to alocal library, or church, or a neighbor.

Thegeneral pointisthis. OntheNet thereareavariety of waysinwhich somepeoplecan
provide information about information €l sewhereontheWeb. Indoing so, they loosenthecontrol
of someoneel se—beitthegovernment, athird party interestedinlimiting accesstotheinformation
described, or theperson of fering theinformation described—over thedescribedinformation. Ina
seriesof instanceswehave seen attemptsby peoplewith control over certaininformationtolimit
theability of otherstoloosenthat control by providinginformation about thecontrolledinformation.
Thesearenot casesinwhichapersonwithout accesstoinformationisseeking affirmativeaccess.
Thesearecaseswheresomeoneisseeking theaid of law to control what otherssay to each other
aboutinformationthat personwishestokeep controlled. Understoodintheseterms, therestrictive
natureof thesemovesintermsof freespeech becomesclear, andtheneedto subject themtofirst
amendment scrutiny too becomes clear.

Conclusion

Exclusive privaterightsininformationexistintensionwithindividua freedomtoreadand
expressonesdlf. Thistensionismediated by congtitutional constraintsplaced on Congresswhenit
enacts such rights, constraints that in practice some lower courts have relaxed.

The constraintsarejustified becauseexclusiveprivaterightsininformationthat aretoo
strong entail substantial costsintermsof democracy andautonomy. For bothvalues, thedriving
mechani smisthat strong exclusiverightsincreasetheimportanceof |arge-scalecommercial
producersof commaodifiedinformation, at theexpensenonprofitinformation productionandthe
emergence of nonproprietary peer production ascoreelementsof our information production
system. For democracy, that meansthat moreof theinformationavailableand thechannel sof

8 2000 U.S. Digt. LEX1S 12987 (C.D. Cal. Aug. 10, 2000).
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communi cationarefunnel edthroughasmall number of largecommercial mediacompanies, atthe
expenseof opportunitiesfor amorediverseuniverseof content andloci of discourse. For
autonomy, it meansthat wewill haveasysemwith substantidly lessinformationof critical andfringe
possihilities, and greater opportunitiesfor someplayers—theownersof mediaand*” content”—to
sructuretheinformation environment of consumers. It alsomeansthat opportunitiesfor enhancing
personal autonomy in both the productive and consumption aspects of individuals
lives—opportunities made possible by the emergence of peer production—will be more limitec

Thecongraintsarea sojustified becausethepolitica economy of legidationinthisfieddhas
asystematicbiastowardsever-stronger exclusiverights. Thebeneficiariesof therightsseeprivate
and present gainsfrom strengtheningrights. Thosewho bear thecostsarediffuse, andusualy the
costsareto beincurredinthefuture, sometimesby generationsnot yet bornor at least not yet able
toforeseetheeffectsonthem. Thisleadsto asystematicoverstatement of thebenefitsand
understatement of the costs of rights.

At present, anumber of pressurepointsarelikely toplay acentral roleindefiningthe
rel ationship betweentheconstitutionand theingtitution of exclusiveprivaterightsininformation.
First, theframework | suggestiscontroversia, andwhether or notitwill end upreflectingthelaw
will largely bedeterminedinanumber of casescurrently inthecourts. Second, theway thefirst
amendment playsinthisdebatewill beheavily affected by how firstamendment law resolvesan
internal tensioninhow that law hasresponded totheriseof theinformationeconomy. Thefirst
amendment’ s gradual extension of rightsto corporations, and of thestatusof speechtowhat are
essentially thecommercial operationsof firmsintheinformation economy, pushestowardsanew-
Lochnerismfor theinformationeconomy. Thesimultaneousfailureto protectindividual sfrom
commercial overreachingthatimpoverishesand controlsindividuas' informationenvironment
introducesamoral inversioninfirstamendment lawinthisarea. Thefirstamendment hascometo
protect ascentral rightsthat canonly bejustifiedinstrumental ly, often at theexpenseof individuals
who arethereal bearersof intrinsic claimstofreedom of speechandexpression. Third, thisisan
areainwhichtheform of many of theregul ationshasthelook andfeel of privateordering, a
characteristicthat tendsto confoundfirstamendment law inthisarea. Nonetheless, thedesign of
exclusiveprivaterightsshould betreated asany other law whoseoperativecharacteristicisthe
prohibi tion of speech. Fourth, how weresolvethefirst amendment statusof theregul ation of code
will beimmensely important becauseit will determinehow thelogical layer of theinformation
environmentismadeto comply with, or resist, enclosureof thepublicdomain. Theincreasing
sophistication of computersandthe easeof translation from humanto machinelanguages
complicatesthisproblemsignificantly. Fifth, heightened criminalizationisatrendthat raisesthe
stakesof thecongtitutional debate, and presentsoneof themostimportant targetsforimmediate
resolution. Sixth, avariety of mechani smsbeing devel oped to givesomepeopl e power to control
informationthat other peopl egiveabout information arean areawherethefirs amendment hasan
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important roleto play in stemming theexpanding rangeof rightsto control informationthat are
intended to sustain the business model of selling information as goods.

What isupfor grabsinthesedebatesistheway that informationand cultureisproduced
inthepervasively networked society. How informationisproduced and used, whoisengagedin
information production and exchange, withwhat motives, andwithwhat degreeof control over what
othersseeand speak insociety will havesignificantimplicationsfor democracy andfreedom. The
constitutioncannot besilent or neutral inthesequestions. It placesitsthumb onthescal esof
freedomonthesideof arobust democraticdiscourse, of diversity of antagonisticvoices, and of
individual expressive autonomy.



