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EXECUTIVE SUMMARY:

[para. 1] The Straddling Stock Agreement (SSA) of 1995 creates a framework for governance of the
high seas (more particularly certain fisheries that siraddle the high seas and sovereign waters of coastal
dates) that is neither in keeping with the pre-exiging law of the high seas, nor faithful to the legd fiction
of agloba commons. This Paper argues that the rule of relevancy embedded in the very language of
the legd ingrument (ade jure rule)--the rule that confers governance status only on relevant coastal
dates and on dtates having a“red interest in the fisheries concerned’—epresents a sgnificant sub
slentio departure from the Law of the Sea Treaty’s legd basdine (where al sates have aright and
possibly a duty to participate in governing the commons) and, more importantly, threatens to sacrifice
essentid dements of the “commons’ for reasons that demand more thoroughgoing judtification than
heretofore offered.

[para. 2] Therule of rlevancy operates as a powerful exclusonary rule. It reduces the number of
dates that must come to agreement on how to conserve and distribute the fruits (here the fish!) of the
commons by excluding states deemed “not relevant” according to a standard of “red interest” as
decided by coadtal states locd to the high seas fisheries and the distant water fishing nations (DWFN's)
with which these coastd states have aready contracted. No jutification for changing the standard of
relevancy (from inherent interest to “red interet”) is given in the Agreement itslf. Those who herdd
the agreement (there appears to be no specific dissent in politica or academic circles) embrace the
exclusonary rule as ameans to reduce the number of parties who must come to agreement on how to
save the high seesfisheries. They offer familiar functional arguments, the strongest of which isthat some
fisherieswill be wiped out, possibly forever, if enforceable measures aren't taken now by those actualy
fishing for thefish. In other words, Rome will burn while some 200 Nerosfiddle. The functiondists
treet this conservation imperative as self-evidently decisive: what good isit to worry about the
framework for saving thefish, if, in the meantime, you lose what you' re proposing to save?

[para. 3] This Paper argues that more than fish is a stake in this rush to “save the commons.”  Indeed,
very basic ideas about who countsin the global community, what sorts of interests have to be proffered
in order to count, and the possibility for more soundly constructed legd fictions to hold out against the
real-world opportunism of states seeking to confer on themsalves trumping status, ought to be examined
before Sgning off on the functiondigt line.



[para. 4] What isthere to save--and for whom--is the starting point of a critique of the array of
functiondigt judtifications. This starting point demands that a different kind of judtification be givenina
context like this one, where everyone agrees the globa commonsisat stake. | argue that for the
commons to have the requisite “commons-ness,” it cannot be saved exclusively for a subset of the
dtates and peoples who make up the globa community. If the high seasfisheries are to be saved & the
cost of transferring al conservation and distribution control to some subset of states, we should be clear
that the fisheries are no longer acommons:. they are, contra to the Law of the Sea rules on the high
sess, objects of sovereign control exercised collectively by the members of the regiona fisheries
organizations (RFO's) authorized by the Straddling Stock Agreement. Thus, indtitutions that purport to
be saving the commons are instead arrogeting control of the commons (including its physica surviva
and its economic vaue) to their regiond club of members. In other words, whatever its merits for
saving fish, the SSA is no fine precedent for commons governance.

[para. 5] This Paper probes an array of functiondist arguments (numbered 1 through 4) in terms that
reved their Sgnificance for equa right to participate in rule-making in aglobal community. If we acoept
the functionalist arguments, what regime will the rules that result from these sorts of arguments
condruct? Do we view the potentid (by no means yet the actudity) of efficiency in saving thefish, to
outweigh the actud codtsin legitimacy that the resulting indtitutions must bear? The Paper explores
whether the “non-rdevant” states should suffer the tradeoff offered by the SSA regime: we' |l save the
fish, so long as you agree its ours to save and ours to benefit from after we've saved it. If what it takes
to become “relevant” under thisregime, isto join the fray of fishers, the regime includes a perverse
incentive: it conditions governance rights and status on the act of fishing, the very act that any true
conservation imperaive (the sdf-evident argument offered earlier) should wish to discourage. Thus
those states whose conduct most contributes to conservation (fishing forbearers), lose their right to
ensure the overall success of conservation for the benefit of present and future generations
everywhere-and this outcome is judtified, remarkably, as a pro-conservation measure.

[para. 6] Having shown that what is to be saved by the SSA is not the globa commons [para. 4] and
that the means proposed for saving it (giving control to those most able and likely to destroy it) seems
not the most caculated to promote or reward a conservation imperative [para 5], the Paper speculates
as to whether, nevertheless, states rendered non-relevant within the terms of the SSA would have good
reason to accept such margindization in the regime. 1t briefly explores whether non-relevant states (that
did accept the regime or that were effectively unable to mount a successful protest on the merits) could
take amdiorative steps (other than perverse ones) to minimize their loss of influence.  [amplification of
K eohane/Schroeder suggestion].

[para 7] At thisjuncture, familiar competing accounts of what sort of relationship IR and IL should
have, will surface. The Paper concludes that international law’ s core legitimacy depends on
srengthening wherever we can (certainly not knowingly weekening) certain legd fictions: that
internationa law creates politica space for true globa commons, that internationd law isalaw that
promotes the interests of the international community (not merely of the trumping members among it
who can make pragmatist/redlist arguments that force waiver of rights); and that internationa law does
not condone further burdening its most functionaly burdened (most functionaly margind?) congtituents



in by means of asub slentio coup de grace. On this Pgper’ s account, more than one Romeis burning
and itislikely that dl 200 or so Neroswill need to stop fiddling to put out the fire.
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| have been hatching this project for some time now because it raises generd issues of amore
thoroughgoing theoreticd and practica significance than this particular context—fish, the commons,
globd lawvmaking. My hunch isthat when | fit al the parts together | will be able to show some gartling
aspects of public internationd law. Since | address only one empirica area here-one case study— will
limit my theoretica concernsto what | can show from it. The core project isto show that a set of rules
run through IL in range of subfidds-HEL, Choice of law, Law of inditutions, anong others-- that have
not been adequatdly theorized, if at dl. | use the term rules to emphasize the de jure dement. What's

happening is happening au niveau de drait.

So the title of my bigger project is Rules of Rdevancy inIL. Today | am presentingitsPart 1,
“Losing the Commonsin the Name of Saving It.”

| take the Straddling Stock Agreement, an agreement thet is closaly connected with the omnibus Law
of the Sea Treaty of 1982 (in effect for some 132 parties—+ed IL) as my first case study.

Since I’'m adtickler for the nitty gritty of the lav—whether it islaw in the IL sense of that wordH should
say that the SSA isnot hard/binding law yet (12 ratifications to go) but IL scholarslivein aworld of
soft law and regime precedent and so any kind of fleshed out mechanism, negotiated over 3 years with
many of the key fishing states present, and with 59 sgnatories, is not to be doughed off lightly.

Show FAO Commodity Market Review dide

Indeed the Agreement has been herdlded, balyhood in most quarters paliticaly and academicaly and is
not politically doomed by any means (for one thing, two big fish --US and USSR--have rdtified; as
have two medium sized fisH cdand & Norway; and many of the playersin production, consumption
and trade are signatories)

Why am | worried about this Agreement?

That there is an agreement should be a sign that things are going well in internationd law. “We have a
magor problemfisheries depletion and fisheries collgpse around the world-made apparently intractable
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becauise a number of states have economic reasons (over capitaization in fishing fleets) that drive them
to apply as much fishing effort as they can in as many corners of the globe in ways that undermine the
conservation efforts being mounted at grest domestic cost by the responsible stewards of the world.”
(Thisis Canada s mordlity play account of the Situation-epitomized by its conflict with Spain.) The SSA
means to stop this. At least for straddling and highly migratory fish—the ones that swim in and out of
sovereign state waters and enter the high seas, the globa commons, belonging to none and all.

Surdly thisis an example of 1L mechanisms overcoming the public choice difficulty: here diffuse actors
with different and conflicting interests have gotten together and daborated a detailed and enforcesble
st of rules: established a governance regime.

| should be careful not to give the impression that | am hodtile to dl the features of the Agreement or
most importantly to the central impulse behind it-the notion that a governance regime for the HSis
needed.

Indeed, the Agreement hasrightly been hailed for innovative voluntarily-assented to compliance
techniques (art 21) and for specifying red governance duties (art 10) including collecting data so that
reasonable decisons can be made about what to do in the face of waning fish supplies around the
world. Art 6 is dedicated to giving meaning to precautionary principle in specific practice, not merely
vague principle.

| don't want to throw the whole insrument away; but do want to point out what | think is a sgnificant,
deliberate (in the sense of intentional) but not sufficiently deliberated (not fully thought out, or in my view
ultimetely judtified), blind gpot in the law.

I’m interested in putting one feature of this ingtitutiona design-ts rules for deciding who can and cannot
participate--to justification. Buried in such a purpose is more than a descriptive project, namely, what
judtifications are in fact given (in the terms of the law itsdf or in the policy arguments of those that
support it), but aso a normative project-what sorts of judtifications should count asjudtificationsin this
context. Indeed, what sorts of justifications should we agree are rlevant for establishing arule of
relevancy as to who should regulate/govern the vauable, dynamic fish in the HS.

[fn to Macintyre sfamiliar clarion cal, rephrased as whose judtification, based on whose sense of what
counts as reasons|

To prefigure where | am going, | think al the judtifications that have been given for the architecture of
the SSA to date are functiona in athin/narrow sense and that these functiond judtifications are
inadequate because they fail to account for the condtitutive outcomes or the dysfunctional outcomes
they produce. In this context | will argue that congtructivists, those who pay attention to the structures
we're putting into place and how we re putting them into place as expressions of who we are and who
we will be, have better ingghtsinto what sorts of judtifications should count. Interestingly,
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condructivists can be viewed as thick/wide angle functionaists. They worry about how the legd forms
and indtitutions will function in the world, not only for saving fish, but, say in this case, for preserving the
commons-ness of the commons.

Why do | say that SSA is an example of narrow functionalism reveding inadeguate attention to the
sructure of IL governance —that it tands to lose the commons in the name of saving it?

Before | unpack how | could make this sort of argument, | need to focus on the device | think would be
most respongible for such an outcome. The device | criticize here isthe rule of relevancy at the core of
the SSA. Asl'vesad, | think this rule came about without full understanding (intended but not
theorized) thet itisa

ablind spat, afunction of not seeing, recognizing, accepting in fact dl the relevant parties.

In de jure terms-quite explicitly—in the very language of the centra provison mandating the creation of
mechanisms for cooperation in the governance of high seas fisheries (Art 8)-that is THE governance
mechanisms—the Agreement contemplates only two sorts of parties as RELEVANT for these
mechanisms.  Arts8 & 10 sat up the structure and function of the governance mechanismsfor the HS,
by declaring that the relevant sates, the ONLY ones that will be dlowed to participate in the
contemplated governance mechanims will be coastal states (obvioudy relevant to conservation of loca
HSfisheries that straddle their territorial borders) and those states that have a“red interest in the
fisheries concerned.” (Art. 8(3)) (most often named are the tates actudly fishing on the HS
now—DWFN).

| want to probe, ask, ponder...What does it mean to declare a Sate relevant or to designate it as having
a“red” interest.

Such a congruction a an anaytical leve carries the implication that some states are not relevant and
some don't have red interestsin the matter at hand. Or ese what would be the point? If everyone was
relevant and everyone had ared interest, there would be no payoff to singling out their status,
privileging the reaness of their interest, giving them standing with respect to some issue.

Y es there are resonances to standing doctrine and its focus on red injury to determine the relevant
rights-holder. Domestic congtitutional lawyers understand standing doctrine to be an exclusonary
device. In my reading of the SSA, designation of rdlevancy is adso an exclusonary device-the IN
“rdlevant” dates are selected from an overal pool of possbly rdevant, but ultimately OUT or “non-
relevant,” states-those who don’'t have “ared interest in the fisheries concerned.”

In many IL contexts this ordering or privileging principle is not a per se problem. Important to
distinguish stuations where it wouldn't stir darm where the privileging principle, or rule of decison
makes sense and is judtified.



Let’ steke afavorite inditutiond example of ours-the EU. At least one serious conversation with our
EU fdlow [Michad Rogers] about what the membership principle should be for joining the EU.
Intuitively we understand that it is appropriate for the EU collectively to decide who is Europeanin a
sense viewed as reevant to its States Parties. That membership decision has crucia bearing on
juridiction. To be amember isto fal within the European jurisdiction.

So one can cal European law a set of rules for those who are relevant, for those who fal within the
European jurisdiction. The key rule of relevancy is European-ness. Article O of the Treaty on
European Union discloses on what basis those states become relevant, ie it discloses the rule of
relevancy.

Whats wrong with having as arule for who gets to participate--who can be amember of the
governance regimes for the HS--who is relevant within the realm of regulating HS fish that you have a
“red interest in the fisheries” How can | get from this device to the conclusion that SSA losesthe
commons in name of saving it?

The short answer isthat I’ m worried about how the rule can be used as an exclusionary device to oust
NON-relevant states (the OUTS) from high seas governance which | take to be the province of dl
dates and thus not validly subject to any rule of rdlevancy. All the possibly relevant dates, thet isdl
dates, are rdlevant. We are not talking about regiond jurisdiction like Europe, but agloba commons
jurigdiction, the high sees.

In my view, the SSA represents alaw-based* coup in the palace or among the nations of the world.
Some states-those designated relevant and those that can make a case to the relevant that they are
relevant too-have arrogated to themsalves the right to govern the high seas fisheries of any note. By
what right do a subset of states assert exclusive jurisdiction over waters they acknowledge are
commons or internationa ?

[*Of coursethisis not alawless coup-the law which states can choose to retify or not—is what elevates
the rdlevant satesto rdevancy. It will matter who ratifiesit.]

Notice that the dement of a sdlect few governing the bounty of the commons has gone amost
unnoticed*, considered mere common sense, naturadized in away that other de jure e ements of
internationa law are not. Consider the ruckus about security council and how it isthat the Permanent
members of the UN—the veto powers-are more relevant than al the other Sates; are more equa
despite the foundationa principle of the UN charter of the sovereign equality of States.

[*only one scholarly article has focused on how to read the “redl interest” provisons or the fact that
two classes are created—relevant and non-relevant]

People will cal my title counter-intuitive. How isit that we are losing the commons when for the firgt
time we have a management mechanism that proposes to save it?
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Much depends on what we view as the commons a stake. In my view, we not only havefish to lose,
but an underganding—alegd basdine in fact--of who does or should count in figuring out how to save
thefish. Once the relevant states get exclusive jurisdiction over HS fisheries, they become the stewards
of the resource and the resource beneficiaries. [ The dlocation decisions Coagtal states were given
authority to make in the LOST with respect to their sovereign waters (EEZ’ s) arein effect extended to
the HS as long as they make the dlocation decisions in cooperation with DWFN.]

Right now that baseline has been set by the LOST. Before 1982 most of the ocean had the lega
character of HS; 70 % of it was redigtributed/reall ocated by the states (many) who ratified it. All
coastal states were given zones of sovereign waters 200 miles from their coasts. The residua
category—what was left over after the ocean grab—was designated the HS.
ArticleB86
Application of the provisons of this Part [VI1 on the High Seed|

The provisons of thisPart [V11] apply to all parts of the seathat are not
included in the exclusive economic zone, in theterritorial sea or in the

internal watersof a State, or in the archipelagic waters of an archipelagic
State.

LOST is often described as a codification of customary law; it reduced to conventiona language what
were the backdrop rules of custom.

In codifying them, LOST reshuffled the applicable principles. No longer isthe HS a place of freedom of
fishing—the old laisser-faire management system (now many qudifications placed on FofF)*[fn to 87];
the whole ocean in fact became the object of stewardship duties.

Article 192

General obligation

States have the obligation to protect and preserve the marine
environment.

Article 193

Sovereign right of Statesto exploit_their natural resour ces

States have the sovereign right to exploit their natural resources pursuant



to their environmenta policies and in accor dance with their duty to
protect and preserve the marine environment.

That conserving and managing (read doling out) the living resources of the HS were the responsibility
and right of dl STATES was captured explicitly:

Article118
Cooperation of Statesin the conservation and management
of living resources

States shall cooper ate with each other in the conservation and
management of living resourcesin the areas of the high seas.

No notion that only a subset of states must cooperate. “[Implicit “al”] States shdl cooperate.” The
vaid question arises at what scae should ALL gtates cooperate. The SSA commitsin its heartland
provisions (arts 8-10, but not art 5) to aregiona scae, but thisis not foreordained by the LOST:

Article 197
Cooperation on aglobal or regional basis

States shall cooperate on a global basis and, as appropriate, on a_regional
basis, directly or through competent international organizations, in
formulating and elabor ating inter national rules, sandards and
recommended practices and procedur es consistent with this Convention.
for the protection and preservation of the marine environment, taking into
account characteristic regional features.

Notice, that a globa scae governance mechaniam for the samdl resdud area of HSis privileged as
clearly appropriate, whereas the regiond scade is only contemplated where appropriate. Also, whatever
the indtitutional scale, the governance system will formulate and elaborate internationd rules, not
regiond rules. Both scales of governance would be under the obligation—sensibly-to take into account
regiond natura festures —the Peruvian upwelling, the Benguela current, regiona ecosystems/food
chains.

I’ ve made the argument that the commons-ness of the commons (as understood by
foundational/condtitutive instrument LOST) requires that al states have a say in what should be done to
save the commons—preserve the environment-save the fish. To say thisis not to say the scale of
governance can't be at the regiond level (though | worry about that for other reasons) and it is not to
say that a tandard property regimeisin place that dlocates al the fish in the HS to some Agent
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operating for dl the States (anaogous to the Part 11 authority for mineral nodules). In some parts of
the LOST one gets the sense that there is something quite subtle and interesting about its design with
respect to the res communis of the HS: Jurisdiction and property are separated. Jurisdiction over the
High Seas fdlsto everyone-the HS is a* common thing”—but cannot be reduced to “property” in the
classica sense of ownership by any one State.

Article89
Invdidity of daims of sovereignty over the high sees

No State may validly purport to subject any part of the high seasto its
sover eignty.

Its not clear if this provison would alow a collectivity of states to subject the HS to their collective
sovereignty (in the direction of Public Trust/Agent), dthough in my view the very fact that there is even
acondiitutive insrument like LOST setting out the rules for each part of the ocean, meanstheat at the
public law level, understanding the public as the collection of states who have rtified the Treaty, the HS
has been made the subject of their collective control.

Why isthere collective control at the LOST level and sdective control a the SSA level? How did
public law that embraced dl states [LOST], become the launching pad for a sde agreement (not yet
law, but fairly widely sgned) that excludes non-relevant states from regiond organizations and purports
to have those regiona organizations occupy the field of HS governance, at least region by region.
What's galling about thisis that SSA is explicitly framed as “in no way prejudicing the rights, jurisdiction
and duties of Staes under the Convention” and directs that its content be “interpreted and gpplied in the
context of and in a manner consistent with the Convention.” (art 4) (of course asalawyer | would
invoke that provison as abasis for undoing dl of my darmed black |etter law anadlysis today, but that's
aladt line of defense and not one to rely upon when the SSA is viewed as a good indtitutiona
precedent).

That this legd shift from collective control to sdective control wuld have occurred sub slentio and
without a political fight, isamost too hard to believe. Need to show at the black letter law leve.

Art. 8: cooperation for conservation and management

(1) Coastal states and states fishing on the high seas [notice the two sets of relevant states] shdll,
in accordance with the Convention, [notice the nod to LOST/claw black clause] pursue cooperation in
relation to straddling fish stocks and highly migratory fish stocks...

(3) Where a subregiond or regiona fisheries management organization or arrangement has the

competence to establish conservation and management measures for particular sraddling and HM fish
gtocks [what gives or denies this competence? LOST 7|, States fishing for the stocks on the high seas
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and relevant [don’t be confused abouit this use of the relevant—means relevant to the region] Coastal
dates shall give effect to their duty to cooperate by becoming members of such organizations..., or by
agreeing to apply the conservation and management measures established by such organization...._
States having a real interest in the fisheries concer ned may become members of such
organization or participants in such arrangemen.

The terms of participation in such organization... shal not preclude such States from membership or
participation: nor shal they be applied in amanner which discriminates againgt any State or group of
States having ared interest in the fisheries concerned.

[s0 the form of discrimination is framed in an anti-discrimination clause-you can discriminate againg a
State or group of States that don’'t have ared interet]

(4) ONLY those States [who are members or agree to apply conservation rules of these RFO' g shdll
have access to the fishery resources [located in nationd jurisdiction and beyond nationd jurisdiction in
the high seas| to which those measures apply.

To makeit realy clear the scope of power these RFO's have under SSA, ook to

Article 10: Functions of [RFO' g

In fulfilling their obligation to cooperate through subregiond or regiona
fisheries management organizations or arrangements, States shal:

(@ agree on and comply with conservation and management measuresto
ensure the long-term sustainability of straddling fish stocks and highly
migratory fish stocks;

(b) agree, as appropriate, on participatory rights such as allocations of
allowable catch or levels of fishing effort;

(i) agreeon means by which thefishing interests of new membersof the
organization or new participantsin the arrangement will be accommodated;

(j) agreeon decison-making procedures which facilitate the adoption of
conservation and management measuresin atimely and effective manner;

What sort of policy decision has been made and for what reasons to frame alaw that excludes the non-
relevant states or the states deemed not to have a*“red interest” in the HS fishery?
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Let’'s understand what thismeans. In the least optimistic form*: those states that are not fishing in the
area or are not the loca Coastal dtate are deemed not to have a“red interest” inthe HSfishery.  Red
interest analys's, suggests that there is some core interest to protect: notion is that the states that are
most implicated by SSA are states thet are fishing or will be fishing (prospective new entrants—ust
overhauling the used trawlers or fishing boats to go for the long journey)

Why are non-fishing states not viewed as sufficiently interested in a resource within collective HS
jurisdiction? Why are they not dlowed to participate in debating and framing the rules that will lead to
the conservation/preservation of these fish (forming part of globa biodiversity)?

Thisisthe juncture a which | put the supporters of the SSA to judtification. Wheat judtifies the rule of
relevancy that privileges fishing sates and loca coastd dates:

Typicdly the answer isthisisthe only way to save the fish in HS and in the EEZ/nationd sovereignty
Zones.

(1)  Weneed to reduce the number of actors so asto lower the transaction costs and collective
agency problems of designing governance structure for EEZ

2 reduce the number of actua fishing states chasing after scarce resource [but note, once you are
fishing, you should be gble to show you have ared interest and benefit from the
antidiscrimination/discrimination clause]

3 create incentive sructure by further enclosing the commons and interndizing the costs and
benefits to some subset of specific States who will bear the cost of *[sub-Jcommunity policing”
againg potentid free-ridersin the HS

4 per Hollick and Cooper, in light of the absence of any red community behind globa commons
“where the problem of management is made more complex...by the internationa system that
retainsthe legd fiction of sovereign equdity for dl states” we should promote effective joint
management (3 device after laissez faire and property partitions) among the parties thet are
“directly concerned.” Thisisthe strongest argument for the rule of relevancy—that we should
understand that not al states are equally affected, equaly concerned by what happensto the
commons. If we continue to indulge the fiction of equd effectswell let oursavesin for
drategic bargaining: “the incluson of actors whose interest in the issueis margina runs greet risk
of impeding a successful outcome, for they will tend to use their influence to pursue other
objectives that are more important to them” (170)

These are dl functiond judtifications (a non-exhaudtive lig, let me add) that | want to criticize for being
inadequatdly atentive to the normative vaue of condtituting the HS governance regime in away thet is
faithful to the globa congtituency [*LOST makes that globa congtitutuency al sates, but we could put
to judtification that premise, in effect the classcd IL rule of relevancy privileging states, and look for
sub-dete interests, actors, stakeholdersingtead]. If you were given to thinking as a thick/higher-order
functiondist—what does this regime do in the world—-paying decisve attention to the normative vaue and
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its expressive sgnificance might itself be afunctiond argument.

One of the clear costs | seeto excluding Statesisthat even if the fish are saved, the fish that enter the
HSwon’'t be saved for them, but only for those who now have arrogated control over conservation and
management/distribution policy. In other words the big loss hereis not only the fish, but the right to
govern the commons aongside dl the other present generation beneficiaries of itslargesse.

Criticize each of the four functiona arguments offered above in condructivist terms.

@ why should we focus on the “n” factor so fixedly? Do we have to do that in order to generate
effective governance? Just how important isthe “n” in collective action (Ostrum seesiit as
“overrated as a determinant of success or failure of collective action” (K0-57).

@ Other ways of getting manageable groups (and we should note here that the
states making up international community of states are less than 200, more than
haf of what we think is managegble in Congress and alot less than many
CPR9) include partitioning into smaler substsinitidly before returning to
negotiate with the larger set (KO-21).

(b) If we' re so sure that we need fewer delegates/negotiators at the huge paais
where UN conferences unfold, then why not alow al states to eect those who
will represent them in the samdler setting and let them keep residud right to
withdraw that agency? Why not make it clear who we are managing the
commons for: of the people, by the people, for the people.

(© in fact thisis a core problem with functiondism; doesn't tell usto what end we
are supposed to direct our pragmatic-do-something-useful sensibilities; if it
digpenses with the question ussful to whom, it often hides the fact that it is useful
only to some-clearly not gppropriate in the context of the commons

2 if the problem istrying to reduce the number of fishing states chasing scarce HS fishery
resources, why isthe rule of relevancy that you fish or are a coasta sate near the fishery?
Wouldn't such arule become perverse incentive to bring non-fishing states into fishing industry
if only to transform themsdlves from non-relevant states to relevant sates?

(3-a) lotsof commentators have endorsed enclosure as away to avoid the tragedy of the commons,
but many have pointed out the fallacy of thinking commons need to be enclosed by individuds
(or smal groups of individuas) in order to be saved. If HSisaglobd collectivey-held
commons, how is it serving the commons to dienate it to a subset of sates? Thusthereisabig
difference between Hardin' s two answers—privatizing or public-izing the commons.
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(3-b)

(3-0)

(4.)

If we focus on incentives. The judtification given by the SSA begs afoundationa question:
whose interests are we counting here as predominant?

It seemsto me that this crucid enquiry—whose benefits and cogts are we hoping to interndize-is
prejudged in away that is absolutely not argued for. Since when do CS s worried about
managing straddling stock in their EEZ’ s get to assart primacy as to management of HS stock
for HS beneficiaries? Why is the sea ceded so quickly to CS declaring they need it for their
own purposes? Recal under LOST, art. 193, sovereign states only have the right to exploit
THEIR natura resources and even that right is conditioned by their duty to preserve
environment and conserve biodiversity, presumably because their actions will have an effect on
what happensin the HS!

Once that point is made exactly who is doing community policing and who should be viewed as
the free riders in the commons becomes much less skewed in favor of the self-declared
sewards? If both sets of interests EEZ and HS are viewed as having &t least equal clams, the
free-riders are those who take without regard to interests of others, without complying with
restrictions placed on use of commons by duty to conserve/preserve. A better way to restrict
the overuse/depletion of the commonsis not to restrict who counts in the HS management
regime, but to apply regulatory rulesthat apply to dl inter se (duty to preserve and conserve
that conditions use rights). Community policing in the SSA model involves gecting, some
gates-non-relevant ones-from the globa community, akin to digpossessing them.

And what is happening to the “clear boundaries’ (Ostrom-esgue design principle) that the
LOST has created in carving out nationa and HS jurisdiction-blurred not reinforced by these
RFO’ s whose powers superimpose another layer of jurisdiction, EEZ, RFO (EEZ & HS) on
the HS. The question of what scae (helpfulness of regiona carve-outs) to use for managing the
commons is a different one than who should be in on the basic right of management, or right to
benefit from the fruits of that good management, who should regp the fish harvest.
C | worry that changing the scale CAN change the rights Structure, but there are obvious
advantages to regiondization that would be nice to harness
The Hollick Cooper argument—that there are shades of interes—fundamentally ignores
condructivigts view of the commons. We re building a community here not wishing it away.
Hedlth community building was the impulse behind Charter’s sov equdity principle. Not just
relying on the law, but on the policy behind the law. The interest at stake IS participation, being
counted and that is hardly something that admits of degrees. Age old critique of redismisthat it
isaemmiserated form of congtructivism-that it actually constructs a society based on “magjor
parties’ with greater attention paid to privileges dready acquired. Only reason non relevant
states aren’'t deemed to be direct affected or to have ared interest isthat they don’t aready
have an economic stake in fisheries. My impulseisto say that they do and that they shouldn’t
have to compound the commons problem (too much fishing) to escape their marginaization of
both economic and indtitutiona sort.
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We need to redraw the picture. Venn diagram would not allow HS interest to retrest with each
extenson of CSinterest, but collective interest would abut national CSinterest. Fishing nations and
non-fishing nations aike form the collective. The rdevant difference would be in the type of jurisdiction
asserted—HS on one side of the boundary; EEZ on the other--but the goa would be the
same-proconservation management. Still employ the rules againgt imposing transboundary harm but
the rule runs both ways. CS can’t externdize costs onto HS and HS collective can't externdize costs
onto CS. HS collective could easly be dominated by fishing nations amongst them (just as was evident
in SSA arrangements); non-fishing nations will have to assert their rights in order to keep them. It'sfor
these dates to ing< that they have “red interedts’ at stake—ed interest in the fish (nutritionaly and
economicaly) and red interest in the governance regime (participatory, architecturaly, symboalicaly).

Ingtitutiondists are very interested in embedding the “right inditutions,” making them work based on
layers of incentives—push and pull factors (lego-structurd, politica, economic, sociological). If weare
to herald the embeddedness of ingtitutions we need to worry about what we are embedding. To say
that only a subset of the rlevant actors-in my condtitutive/constructivist schemathet isal actors—shdl
control the HS fisheries that range in and out of EEZ’ s and HS, isto no longer have HS fisheries
function as a common (albeit restricted) resource. Why herad or allow stand as a precedent away of
preserving the globa commons that vitiatesit?

Under SSA, not only isthe scale not global, but the nature of the resource being managed is no longer
rightly viewed as common. RFO's control regiond fish for benefit of some regiond and some non-
regional participants. The silent, absent, deliberately overlooked parties, the non-relevant sates, are
not named, except by implication. If those states are to remain relevant in the public order, they will
have to speak up...NOW. Theinditutional design behind the SSA is not friendly to them and before it
locks them out, they should demand explicit recognition as parties with red interest in what happensto
the fish in our HS and the governance structure we use to ensure that the global commons flourish.*

* ideas about what they can do: make commons more robust and felt in the world; declare an “interest”
S0 that relevant states comes again to mean all states, see esp. art 7(8); go to the conference 4 years
later per art 36(1) and reframe who countsin practice and in law

who does SSA bind:

C only binding on the Sates that have rétified it, basic andytica point of IL—instrument of consent
binds only those who have consented.
Supported by Vienna Convention: Arts. 34. Art. 34: “atreaty does not create either

obligations or rights for a3 state without its consent.”

BUT VC creates space for CIL in Art. 38: “nothing in art. 34-37 precludes arule set
forth in atreaty from becoming binding upon a 3 Sate as a customary rule of IL,
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recognized as such.”

In definitions section, instrument defines states parties as those who have consented (thisis
definitional) but goes on to state art 1(3) that “the Agreement applies mutatis mutandis to other
fishing entities whose vesselsfish on the HS’. Question iswhat to make of the “entities”

Part IX, aticle 33 is entitled “ non-parties to this agreement” Two subsections: first cdls for
parties to “encourage non parties...to become parties;,” second gives notice that “ States Parties
shdl take mesasures consstent with this A and IL to deter the activities of vessdsflying the flag
of non-parties which undermine the effective implementation of thisA.”
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