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ABSTRACT

In 2005, the FCC changed the competitive landscape of the
high-speed Internet access industry by classifying both DSL and
cable modem service as “information services.” While many hail
this move as a victory for competition and free markets, others fear
the ruling could jeopardize the future of the Internet. This iBrief
examines the potential end of “net neutrality” and concludes that
new federal regulations are unnecessary because antitrust laws
and a competitive marketplace will provide consumers with
sufficient protection.

INTRODUCTION

n “The Internet’s very future may hang in the balance.”” “[T]he
future of the Internet is at stake.” These comments do not refer to a
powerful new virus or a new programming bug like Y2K. Instead, these
comments refer to the perceived threat of competition in the broadband
industry.

" In the summer of 2005, the Supreme Court’s decision in National
Cable & Telecommunications Ass’nv. Brand X Internet Services. (“Brand
X”)* and a subsequent Federal Communications Commission (“FCC”)
order’ classified cable modem service and digital subscriber line (“DSL”)
technology (collectively referred to as “broadband services”) as
“information services” under the Telecommunications Act of 1996.° This
change freed broadband services from significant regulation under the
Telecommunications Act of 1996 by eliminating the mandatory common
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carrier requirements placed on “telecommunication services.”’ The FCC
announced that this change in designation would “benefit American
consumers and promote innovative and efficient communications.”®

e Many consumer advocacy groups instead contend that this new
designation will make it “doubtful that the Internet of the future will remain
open and accessible to all.”® They contend that deregulating the broadband
industry opens the door for an end to net neutrality, which could “stifle
competition” by limiting the ability of small companies to compete.'® Net
neutrality refers to an Internet where the infrastructure remains separate
from the content it carries and all data are treated equally by the carriers that
transmitit."' Ina world of net neutrality, service providers are uninterested
in the content that flows over their networks and do not compete in the
content marketplace. Proponents of net neutrality fear that broadband
providers may awake from their slumber as passive network providers and
enter the world of regulating Internet content.'> They worry that this in turn
could lead to a world of preferential content treatment, reduced consumer
application choice and possible blocked content.”” To prevent these
potential dangers, consumer rights advocates including the Consumers
Union and the Consumer Federation of America have charged the doors of
Congress looking to mandate net neutrality.'* The FCC, meanwhile, has
publicly backed the concept of net neutrality and maintains that the FCC
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will have the regulatory power to enforce net neutrality through its “Title I
ancillary jurisdiction to regulate interstate and foreign communications.”"

w“ This iBrief examines the alleged need for additional regulations to
ensure net neutrality in response to the FCC’s reclassification. Part I
provides an overview of the competitive landscape in today’s broadband
service industry. Part II reviews the regulatory and judicial decisions that
have made an end to net neutrality possible. Part III examines the
commonly expressed fears over an end to net neutrality. Parts IV and V
explain how both competitive market forces and the federal antitrust laws
provide mechanisms to ensure that these fears are not realized. This iBrief
concludes that broadband expansion, not net neutrality, should guide the
FCC and lawmakers in future decisions about the broadband Internet
market. While regulations ensuring net neutrality could guarantee
consumers’ access to today’s content and applications, open competition
alone will guarantee consumer access to a dynamic Internet. Consequently,
calls for regulated net neutrality by consumer groups and the FCC are
misguided and could further limit the expansion of broadband Internet
service in the United States.

I. COMPETITION IN THE BROADBAND INDUSTRY

s The Broadband Internet access industry is a competitive industry
marked by dynamic changes and quickly evolving technology. As one
economist has explained, “[T]here is no monopoly [in broadband]. . . .
[T]he broadband race today features multiple players vying for market
share.”'® Cable modem and DSL services currently have market shares of
approximately fifty-seven percent and thirty-six percent respectively.'’
While these dominate market positions have been offered as proof that this
market is not competitive,'® a closer examination reveals a different truth.

16 Although enjoying relative dominance in the broadband service
industry, DSL and cable modem services vigorously compete over both
price and service. Economic research conducted in 2001 found that the

1320 F.C.C.R. 14986 (FCC 2005) [hereinafter FCC Policy Statement]; see also
Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 125 S. Ct. 2688,
2696 (U.S. 2005).

'® Thomas.W. Hazlett, Regulation and Vertical Integration in Broadband Access
Supply, BROADBAND, 197, 216 (Robert W. Crandall and James H. Allenman
eds., 2002).

"7ECC News Release, Federal Communications Commission Releases Data on
High-Speed Services for Internet Access 18 (July 7, 2005),
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-259870A1.pdf.

18 S DEREK TURNER, BROADBAND REALITY CHECK: THE FCC IGNORES
AMERICA’S DIGITAL DIVIDE 12 (2005),
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cross-price elasticity of DSL and cable services was positive, indicating that
consumers view the two products as substitutes.'’ This result means that
consumers will switch between DSL and cable modem service as a result of
price differences. DSL providers have been aggressively cutting the price
of their DSL services in order to attract new customers and keep their
current customers happy.”® Additionally, while download speeds for DSL
services typically lag behind cable modem speeds, DSL companies are
improving their networks in an effort to provide equivalent download
speeds.”’ In response to DSL price reductions, cable companies have been
lowering access prices and increasing download speeds.”? Competition
between these two services, however, presents only a limited view of the
future of broadband service competition.

17 The FCC changed the classification of cable modem services and
DSL services with an understanding of the dynamic nature of the broadband
Internet industry.” The FCC stated that “[w]e find that an emerging
market, like the one for broadband Internet access, is more appropriately
analyzed in view of larger trends in the marketplace, rather than exclusively
through the snapshot data that may quickly and predictably be rendered
obsolete as this market continues to evolve.”” According to FCC
Chairman Kevin Martin, “Most Americans today can choose between
several competing broadband service providers and service packages.””
With this choice of services, consumers are benefiting from “fierce
competi;céon,” resulting in “faster and faster connections at lower and lower
prices.”

® While a snapshot view of the broadband industry shows only two
dominant players, new entrants could quickly change the competitive
landscape. Almost 3 million Americans use high-speed Internet services
provided by satellite services, wireless phone companies, fiber optic wires

1 ROBERT W. CRANDALL, COMPETITION AND CHAOS: U.S.
TELECOMMUNICATIONS SINCE THE 1996 TELECOM ACT 120 (2005).

20 Scott Moritz, Verizon Strikes Up the Broadband Subscribers,
THESTREET.COM, Jan. 19, 2006,
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! Deborah Yao, Competition Slashing Costs of Broadband, USA TODAY, July
14, 2005, available at http://www.usatoday.com/tech/products/services/2005-
07-14-broadband-competition x.htm.
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2 Kevin Martin, Broadband, THE WALL STREET JOURNAL, July 7, 2005,
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259927A1.doc.
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or other wireline connections.*’ The use of these services is increasing at a
faster rate than broadband service use overall, with satellite and terrestrial
wireless services use increasing by fifty percent in 2004.%*

1o Two wireline options, fiber optic and BPL services, could soon
pose serious threats to the competitive dominance of DSL and cable modem
service. Fiber optic systems are being developed by a number of providers,
including traditional telephone companies like Verizon. Verizon’s multi-
billion dollar FiOS network is currently available in fifteen states.”” BPL
service is expected to become available in the Dallas-Fort Worth area by the
end of 2006.*° Wireless broadband offerings are also gaining ground.
Sprint, Verizon, and Cingular currently offer wireless broadband access that
can provide download speeds comparable to DSL services.”' Verizon
Wireless’s broadband service is available to 148 million Americans with
speeds up to 2.0 megabits per second.** DirecTV recently announced plans
to invest $1 billion in developing a new wireless technology aimed
primarily at rural consumers.™

II. REGULATORY CHANGES IN THE BROADBAND INDUSTRY

A. Regulation Prior to Brand X

q10 Under Title II of the Communications Act of 1934, providers of
“telecommunications services” are subject to regulation as a common
carrier.* As such, they “must charge just and reasonable,
nondiscriminatory rates to their customers, design their systems so that
other carriers can interconnect with their communications networks, and
contribute to the federal ‘universal service’ fund.”** In passing the

2T FCC News Release, supra note 17, at 1.

*1d.

¥ Gavin O'Malley, Yahoo! Co-Brands Verizon FiOS, MEDIAPOST, Jan. 20,
2006, http://publications.mediapost.com/index.cfm?
fuseaction=Articles.showArticleHomePage&art aid=38757.

3% Aman Batheja, Companies Demonstrate Services to FCC, STAR TELEGRAM,
Feb. 9, 2006 available at http://www.dfw.com/mld/dfw/13833111.htm.

3 Walter S. Mossberg, Wireless Broadband Connections Grow, Jan. 23, 2006,
BALTIMORE SUN, available at http://www.baltimoresun.com/technology/bal-
cingular0123,1,6313289.story?coll=bal-business-headlines.

32 See Wireless Internet Broadband Access,
http://www.verizonwireless.com/b2c¢/mobileoptions/broadband/index.jsp.
3Paul Taylor and Aline van Duyn, News Corp Nears Decision on Broadband,
FINANCIALTIMES.COM, Jan. 12, 2006, http:/news.ft.com/cms/s/f31¢7778-8394-
11da-9017-0000779¢2340.html.

3 47U.S.C. § 153 (44) (2000).

35 Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 125 S. Ct. 2688,
2696 (2005) (internal citations omitted).
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Telecommunications Act of 1996, Congress attempted to address the new
market of advanced telecommunication services by lessening the regulatory
obligations of services classified as “information services.”*® Services
classified as “information services” are not subject to common carrier
regulation under the Telecommunication Act of 1996.>” This decision
followed the FCC’s trend since the 1980s of reducing regulatory restrictions
on “enhanced” telecommunication services.™ In passing the
Telecommunications Act of 1996, Congress failed to conclusively decide if
cable modem and DSL services qualified as a “telecommunication” or
“information” service.” Federal courts, however, were forced to answer
this question through challenges to local or federal regulatory decisions.*
In response to ambiguity concerning the legal status of cable modem
services under the Communications Act of 1934, the FCC issued a
Declaratory Ruling and Notice of Proposed Rulemaking in March of 2002
that determined that cable modem service was an “information service.”*'
The FCC stated that “broadband services should exist in a minimal
regulatory environment that promotes investment and innovation in a
competitive market.”**

A. The Ninth Circuit’s Brand X Decision

q1 Seven petitions were filed in federal courts challenging the FCC’s
2002 Declaratory Ruling.** These cases were consolidated in April of 2002
into the Brand X petition in the Ninth Circuit.** The Ninth Circuit opted to
follow its earlier decision in AT&T'v. City of Portland® and determined that
cable modem service was part “information service” and part
“telecommunication service,” making it subject to common carrier
regulations under the Telecommunications Act of 1996.%

36 Brand X Internet Servs. v. FCC, 345 F.3d 1120, 1126 (9th Cir. 2003).

37 Nat'l Cable, 125 S. Ct. at 2696.

*® Brand X, 345 F.3d at 1126.

¥ Id.

¥ See, e.g., Brand X, 345 F.3d at 1126; AT&T v. City of Portland, 216 F.3d 871
(9th Cir. 2000), MediaOne Group, Inc. v. County of Henrico, 257 F.3d 356 (4th
Cir. 2001).

117 F.C.C.R. 4798, 4802 (FCC 2002).

2 Id.

* Brand X, 345 F.3d at 1127.

“1d.

216 F.3d 871, 878 (9th Cir. 2000).

* Brand X, 345 F.3d at 1132.
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B. Brand X in the Supreme Court

2 The Supreme Court reversed the Ninth Circuit decision in June,
2005.*7 The Court determined that instead of following stare decisis, the
Ninth Circuit should have adhered to the framework set forth in Chevron
U.S.A. Inc. v. NRDC,* which held that “ambiguities in statutes within an
agency’s jurisdiction to administer are delegations of authority to the
agency to fill the statutory gap in reasonable fashion.”* In light of
Chevron, the Supreme Court concluded that the FCC had reasonably
classified cable modem services as “information services.” Significantly,
the Court noted that the FCC did not have to immediately apply the
reasoning of cable modem classification to DSL providers because the FCC
was free to take a step-by-step approach in reclassifying the industry.”'

C. The FCC'’s Classification of DSL as an Information Service

i3 A few months after the Brand X decision, the FCC classified DSL
service as an “information service” in a Report and Order and Proposed
Rulemaking (“DSL Report”).”> The FCC announced that its regulatory
framework “establishe[d] a minimal regulatory environment for wireline
broadband Internet access services to benefit American consumers and
promote innovative and efficient communications.””> The FCC’s decision
ended the requirement that DSL providers grant competing Internet Service
Providers (ISPs) access to their facilities.” Existing agreements between
competing ISPs and DSL providers, however, had to be honored for a
period of one year.” While the FCC freed broadband providers from the
common carrier regulations of “telecommunication services,” it also
asserted its continuing ability to regulate broadband Internet access through
its Title I ancillary jurisdiction.™

“TNat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 125 S. Ct. 2688,
2712 (U.S. 2005).

467 U.S. 837 (1984).

* Nat'l Cable, 125 S. Ct. at 2699.

*Id. at 2712.

' Id. at 2711.

2 FCC DSL order, supra note 5.

> Id. at 14855.

> Id. at 14858.

> d.

6 1d at 14913; see also Nat'l Cable, 125 S. Ct. at 2696 (“The Commission has
jurisdiction to impose additional regulatory obligations under its Title I ancillary
jurisdiction to regulate interstate and foreign communications.”).
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III. THE END OF NET NEUTRALITY

114 With the end of common carrier regulations for broadband service
providers, concerns about the continuation of net neutrality have emerged.’’
Net neutrality envisions an Internet that does not favor one application or
website over another.”™® With a neutral Internet, “the network is charged
merely with delivering bits, without unseen hands choosing which packets
to prioritize or regulate.”” Echoing the concerns of many consumer
groups, the FCC voiced its support of net neutrality in a non-binding Policy
Statement released the same day as the DSL Report.” In its Policy
Statement, the Commission announced that consumers were entitled “to
access the lawful Internet content of their choice . . . to run applications and
use services of their choice . . . to connect their choice of legal devices . . .
[and are entitled] to competition among network providers, application and
service providers, and content providers.®' These principles, however, carry
no regulatory muscle and are not currently enforceable.”> In the DSL
Report, FCC Commissioner Michael J. Copps noted this lack of
enforceability and expressed his preference for a “rule that [the FCC] could
use to bring enforcement action” instead of merely a Policy Statement.®
The debate over net neutrality has recently focused on two areas: the
blocking of websites or applications by broadband providers, and broadband
providers granting different download speeds to different applications (a
two-tiered Internet).

A. Content Blocking

115 Content blocking is one major result that consumers fear from an
end to net neutrality. Proponents of net neutrality argue that Internet users
could soon find their use applications, such as Apple’s iTunes music store,
blocked by their broadband service provider.** Content providers seeking
to sell their own applications could block a rival application in order to
maximize their own sales. Consumers wanting to download music would
be forced to utilize the broadband service provider’s application because all

7 See, e.g., Hiltzik, supra note 2.
3% Tim Wu, Network Neutrality, Broadband Discrimination, 141 J. TELECOMM.
& HiGH TECH. L., 145 (2005), available at http://ssrn.com/abstract=388863.
% Fight to Keep the Internet Toll-Free, supra note 11.
2(1) FCC Policy Statement, supra note 14, at 14988.

1d.
82 David Hatch, Copps Warns of Domination by Communications Giants,
TECHNOLOGY DAILY (2006),
http://www.njtelecomupdate.com/lenya/telco/live/tb-
PFWW1137699014881.html.
8 FCC DSL order, supra note 5, at 14980.
5 Hiltzik, supra note 2.
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other applications would be blocked. Furthermore, net neutrality
proponents argue that “keeping the network open has been the key to the
development of new services.”®> Now that the FCC and the Supreme Court
have deregulated the broadband service industry, they argue that
Congressional action enforcing net neutrality is needed to ensure that
content is not blocked.*® Indeed, without Congressional action, net
neutrality proponents argue “network operators will soon be able to put a
chokehold on the Web” through the control of content.®’

1. The Madison River Experience

116 The experience of Madison River Communications’ customer Doug
Herring provides a real-life example of content blocking. While traveling
through Tennessee in November of 2004, Mr. Herring attempted to call his
wife at their Alabama home but could not get through.®® Mr. Herring’s
frustration turned to outrage when he discovered the reason behind his
inability to call home.” Madison River Communications, his DSL
provider, had instituted a policy of blocking rival Voice-Over-Internet
Protocol (VoIP) Internet phone services.

17 Madison River was blocking its customers’ use of Vonage’s VolP
services.”' After receiving notice of this action, the FCC quickly stepped in
to solve the problem.”” Madison River entered into a consent decree
agreeing to pay a fine of $15,000 and agreeing not to block VoIP services
on its DSL lines.”” The FCC pursued the Consent Decree through
“common carrier” requirements.’* Yet, today this type of enforcement
action would not work because common carrier regulations are no longer
applicable to broadband providers. The FCC was able to use common
carrier restrictions in compelling the consent decree because the status of

% Id.
% Id.
87 Catherine Yang, At Stake: The Net as We Know It, BUSINESSWEEK ONLINE,
Dec. 15, 2005,
http://www.businessweek.com/technology/content/dec2005/tc20051215_141991
-htm.
% 1d.
Id.
d.
" Stephen Lawson, Vonage CEO Slams VoIP Blocking, PC WORLD.COM NEWS,
%ar. 8, 2005, http://pcworld.about.com/news/Mar082005id119919.htm.

Id.
3 FCC Consent Decree, Madison River Communications, LLC and Affiliated
Companies, File No. EB-05-1H-0110, DA 05-543 (EB rel. Mar. 3, 2005)
available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-05-

543A2.pdf.
" Id.
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DSL providers as “information services” had not yet been established. The
recent change in classification “may [now] limit what VOIP providers can
do if their service is blocked by a broadband provider.”” The inability of
common carrier regulations to remedy this type of behavior under the
current regulatory classification of broadband services is one of the reasons
net neutrality proponents are demanding new regulations for the broadband
industry.”

2. Other Content Blocking Fears

118 Broadband providers have sent out mixed signals regarding content
blocking. Madison River is the only content provider thus far known to
have blocked rival company’s content or applications.”” Some broadband
companies have publicly announced their opposition to content blocking.”®
Other broadband providers have been sending different signals. AT&T
CEO Edward Whitacre Jr. remarked that, while Internet content and
application companies wanted to use his network for free, he “ain’t going to
let them do that.”” Although they have eschewed content blocking,
broadband providers have expressed their desire to expand their businesses
into the content and application arena.*® Net neutrality proponents fear that
these companies will have increased incentives to block applications as they
begin to compete in the application marketplace.®’

B. The Move toward a Two-Tiered Internet

119 Another prevalent fear about the loss of net neutrality is the
emergence of a “two-tiered” Internet or an Internet in which select content
and applications would be offered at higher speeds. This concept is not new,
but it has moved to forefront of the “net-neutrality” debate as DSL
providers have increasingly pressed for congressional approval of a two-tier
scheme.® DSL providers are proposing a two-tiered Internet to provide a
fee based faster platform for content and application companies.®
Predictably, many Internet companies have voiced their opposition to such a

> Mark Sullivan, Brand X Decision Stokes VOIP Worries, LIGHT READING.COM
July 01, 2005, http://www.lightreading.com/document.asp?doc_id=76641.
78 Hiltzik, supra note 2.
7 Yang, supra note 67.
®Id.
" Id.
“1d
S 1d.
82 patrick Barnard, 4 Two-Tiered Internet in Our Future?, TMCNET.COM, Jan.
8130, 2006, http://news.tmcnet.com/news/2006/jan/1275369.htm.
Id.
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regime.® Google announced that it would not even entertain talks with
broadband providers on the topic of a two-tiered internet.®

1?0 Speed differentiation is now possible through the development of
packet-based technology, which allows broadband providers to “control
which data gets to its destination first—whether it be video, voice or
otherwise.”*® In addition to allowing broadband providers to extract fees
from application/content companies, this technology would allow
broadband providers to offer their own content/applications at greater
speeds than rival products. While stopping short of blocking an application
outright, a broadband provider could decrease the available speed of an
application so that the application could not effectively compete with other
applications running at faster speeds. Consumers would be left with the
choice of using the broadband provider’s own service, or selecting an
inferior option.

1?1 Although DSL providers are leading the push for a two-tiered
Internet, cable broadband providers have also expressed an interest in
varying internet speeds. Cable providers’ version of a two-tiered Internet,
however, appears aimed at increasing consumer choice rather than at
harming content and application providers. In particular, cable companies
are now offering consumers the choice of purchasing increased bandwidth
for an additional fee.*’

C. The Impending Deadline

°2 Proponents of net neutrality mark January, 2008, as a potential
“breakpoint” in the future of the Internet.*® Restrictions imposed by the
FCC for approval of the Verizon Communications/MCI and SBC/AT&T
mergers end in early 2008.* These restrictions included an agreement not
to block content access to web sites for a period of two years.” Thus, while
phone companies have said that they would never engage in content
blocking—and indeed, they have not yet done so—net neutrality proponents
fear that they may change their mind once they are legally free to do so.

8 Fight to Keep the Internet Toll-Free, supra note 11.
85
1d.
% Barnard, supra note 83.
1d.
% Hiltzik, supra note 2.
*Id.
% Top TECH NEWS, Conflict Brews Over Net Neutrality, Feb. 8, 2006,
http:// www.toptechnews.com/news/Conflict-Brews-Over-Net-
Neutrality/story.xhtml?story_id=02000204BQ7K.
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IV.NET NEUTRALITY: A LOT OF SMOKE, BUT NO FIRE

0°3 Those calling for net neutrality regulations claim that “unrestrained
commerce [will] throttle [the Internet’s] freedom and innovation.””" With
broadband providers expanding their product lines to include content as
well as access services, net neutrality proponents fear the diversity of
content and applications on the Internet will be crushed by the profit
motivated actions of broadband providers. They fear that the unregulated
nature of the broadband market will allow broadband providers to destroy
the vitality of the Internet. This fear, however, does not properly
acknowledge the current state of the broadband service industry. The high-
speed Internet access industry is a competitive industry with new entrants
adding to the competitive landscape every day. In this competitive
environment, net neutrality fears are misplaced. Furthermore, while
proponents of net neutrality seek to protect consumers by preventing the
expansion of broadband providers into the content and application markets,
such an expansion could actually offer great benefits to consumers.

B. Blocking Content and A Two-Tiered Internet in a Competitive
Environment

124 With a backdrop of competition in the broadband Internet access
market, the net neutrality becomes “a solution in search of a problem.””
Content blocking in particular poses limited danger to consumers in light of
the competitive landscape. Without market power, content blocking is a
losing proposition for broadband service providers. Fundamentally, a
majority of consumers reject the notion of blocked Internet content.” The
Consumer Federation of America conducted a survey in which seventy
percent of respondents indicated that they opposed having content on the
Internet blocked by Internet providers.” With such strong consumer
preferences, broadband providers would suffer dearly for blocking
consumers’ access to content. If a DSL company blocked the use of
Google.com in favor of its own search engine, consumers who valued
Google.com would switch to a different provider. Indeed one DSL
company official noted, ‘“If [phone companies] restrict where people go on
the Net, they’d leave in droves’ for cable competitors.””

! Hiltzik, supra note 2.

%2 Yang, supra note 67.

% Consumer Federation of America, New Survey: Consumers Want Congress to

Protect Right to Access Information, Services on Internet Jan. 18, 2006,

gz4vailable at http://www.consumerfed.org/pdfs/net neutrality press_release.pdf.
Id.

% Yang, supra note 67, (quoting Bill Smith, chief technology officer at

BellSouth).



http://www.consumerfed.org/pdfs/net_neutrality_press_release.pdf

2006 DUKE LAW & TECHNOLOGY REVIEW No. 15

0°5 Losing customers is a frightening proposition for service providers
that have spent billions in infrastructure costs. It is estimated that providing
cable modem or DSL services to residential neighborhoods costs between
$300 and $500 per home.”® This substantial initial investment requires time
to recoup and explains why Wall Street demands that companies report
subscriber growth in order to justify their investment in infrastructure.”’ It
is doubtful that content blocking could boost short term profit enough to
overcome the likely long term profit losses associated with losing
customers. It would take a lot of music downloads or subscription website
fees to justify losing the recurring revenue stream of a consumer paying
forty-five dollars per month for broadband service. Moreover, angering
current customers would undoubtedly have a negative impact on a
broadband provider’s ability to attract new customers.

126 Switching costs could reduce the ability of customers to move to a
new provider if their current broadband service blocked content by
providing significant financial incentives to stay with the incumbent
provider. A competitive marketplace, however, significantly reduces the
threat of switching costs. In an industry where firms aggressively compete
on price and download speed, it is not a stretch to assume that terms of
service will also be evaluated in a competitive environment. Ifa firm took
advantage of onerous switching costs to extract short term profits from its
customers, it would likely suffer long term consequences. Consider the
example of Madison River. If Madison River’s customers truly valued
Vonage but were prevented from switching to a new provider because of
high short term switching costs, the long term consequences for Madison
River would be disastrous. When the terms expired, consumers would flock
in large numbers to a competing service that did not block Vonage’s
services. This high rate of churn (the industry term for losing customers)
would be devastating to the company’s bottom line.

°7 The potential for a two-tiered Internet is likewise unlikely to harm
consumers in a competitive marketplace. If a broadband provider tried to
use varying speeds to push its own application or content, it would face the
same consumer reaction as it would with content blocking; dissatisfied
consumers would leave for another provider. Again, this is a nightmare
situation for broadband companies because of the fixed costs associated
with deploying a network. Fears about a two-tiered Internet stifling
competition miss the bigger picture and ignores the reality of the Internet.
For instance, if a broadband provider were to require every blog to pay a fee
or be stuck with slow speeds, bloggers would leave en masse for another

% Paul Taylor and Aline van Duyn, News Corp Nears Decision on Broadband,
FINANCIALTIMES.COM, Jan. 12, 2006, available at
http://news.ft.com/cms/s/f31e7778-8394-11da-9017-0000779e2340.html.

7 Moritz, supra note 20.
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provider. The ability of consumers to demand services they desire in a
competitive marketplace guarantees that a two-tiered Internet will not
thwart innovation and diverse content. Consumers should support any
increase in competition in the broadband industry that would force
providers to extract fees from these mammoth content companies in order to
offer consumers lower prices for access.

1”8 In a competitive marketplace, content blocking and the use of a
two-tiered Internet to push proprietary content pose little danger to
consumers. While these strategies could form an effective short term
method of boosting a provider’s profitability, the potential for long term
market share erosion should convince any rational provider to eschew these
strategies. .

B. The Benefits of a Non-Neutral Internet

0”9 Net neutrality fears are also misplaced because a non-neutral
Internet would likely benefit consumers by expanding broadband
penetration and offering an increased variety of applications/content on the
Internet. In contrast, increased regulation or a heavy handed application of
the FCC’s Title I ancillary powers are likely to impede the prospects of
universal broadband access and the growth of application variety.

1. Broadband Expansion

LD In March of 2004 President Bush said that he wanted the United
States to have universal broadband access by 2007.”® The United States
broadband penetration currently stands at approximately eleven percent.”
This level of penetration ranks the United States at 16™ in the world in
2005, a drop from thirteenth in 2004.'” The benefit of universal broadband
penetration in the United States has been estimated at $300 billion a year. "'
If the United States wants to have universal access to broadband services,
there are only two plausible options: a new massive government spending
project or the development of universal service through private investment.
Assuming private investment is the preferable step,'” the main obstacle to

% Roy Mark, Bush Talks Broadband, INTERNETNEWS.COM, Jan. 20, 2006,
http://www.internetnews.com/infra/article.php/3578976.

% TURNER, supra note 18, at 4.

1% Jd. Korea, the world leader, has a penetration rate of nearly twenty-five
percent.

1% CRANDALL, supra note 19, at 126.

192 While this point is not a certainty, it is beyond the scope of this iBrief to
evaluate the welfare gains/losses from a publicly financed government program
to ensure universal penetration. The author assumes private investment would
be preferable in part because of the near impossibility of Congressional approval
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universal broadband penetration is a lack of incentives. Specifically, the
lack of incentives to build the networks and the lack of incentives for
consumers to purchase broadband services are blocking universal
broadband penetration.

131 The FCC took the first step toward creating the correct incentive
structure to build the networks by relieving broadband service providers of
the common carrier regulations. The FCC and commentators agree that
these restrictions reduced the incentive for broadband companies to invest
in their infrastructure.'” When a rival is given free access to a company’s
capital improvements there is little reason to invest in costly improvements.
Whereas when investing in the infrastructure provides a competitive
advantage, the incentive to invest in capital improvements is great. Just as
common carrier regulations limited the incentive to invest, limiting the
ability of broadband providers to compete in the content/application market
will dampen the incentives for future investment. The cost of deploying
new technologies is staggering. In 2000, the National Exchange Carriers
Association estimated that the cost of upgrading rural telephone lines not
currently DSL capable would be $10.9 billion.'® While technological
advances in both DSL and wireless service providers have certainly lowered
this figure, achieving universal access is an expensive proposition. To
ensure the continued investment of billions of dollars in new infrastructure,
broadband providers need assurances that they will be able to profit from
their investments.

32 One way to persuade broadband services to expand their service
area to all corners of America and upgrade their existing facilities would be
to allow broadband services to compete in the content and application
markets. Broadband providers have shown interest in recouping the
development cost of their networks through the application/content
market.'® Broadband service providers could compete in a variety of
application markets including VolIP, music download services, online
gaming, subscription content services, and the emerging [P-TV market. By
competing in these markets, broadband service providers will gain
additional revenues to fund infrastructure improvements. The incentive to

for a new multi-billion dollar domestic infrastructure expansion in the current
political climate.

1% FCC DSL order, supra note 5, at 14877-78; Hazlett, supra note 16, at 210;
Crandall, supra note 19, at 113.

104 Lee Rainie, Peter Bell & Pavani Reddy, Rural Areas and the Internet, PEW
INTERNET AND AMERICAN LIFE PROJECT, Feb. 17, 2007,
http://www.pewinternet.org/pdfs/PIP_Rural Report.pdf.

105 Yang, supra note 67, (Quoting Link Hoewing, vice-president for Internet
policy at Verizon Communications, “If I can find new ways to pay for this
network, it's gravy for everyone”).
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upgrade a network in order to offer the speeds necessary to provide IP-TV
are greatly increased if a broadband service provider feels that they can
profit from deployment of an IP-TV market on their network.'*

33 Additionally, universal penetration cannot be achieved without
improvements in consumer incentives. Even if broadband access is
available to every consumer in America, universal penetration will only be
achieved if every consumer chooses to use the offered access. Allowing
broadband providers to compete in the application market will drive
consumer demand in two ways. First, the development of new bandwidth
intensive applications will lead to an increase in consumer demand for
broadband services.'” As the ability of a broadband connection to
significantly improve the entertainment, business, and educational options
of consumers increase, demand for broadband will rise. Second, additional
competitors in both the broadband market and the application market will
lower prices of both.

2. Other Consumer Benefits from a Non-Neutral Net

B4 In addition to benefiting from universal access, consumers would
benefit through additional competition in the application/content market.
More competition means lower prices, increased variety, and a larger
incentive for companies to innovate.'”™ With a competitive broadband
environment, and the understanding that blocking content will drive
consumers away, broadband providers wanting to gain revenues through the
content/application markets will be forced to compete on price and
innovation to attract consumers. As technological advances blur the
distinction between traditional phone, television, and Internet services,
consumers should welcome every potential competitor, even their
broadband service provider. Google, iTunes, NBC Universal and AOL are
all planning to sell TV programs to consumers through the Internet.'®
Consumers would greatly benefit if this list grew to include Verizon,
Comcast, DirecTV, and every other potential broadband provider.

135 Broadband providers will also have an incentive to finance the
development of new products if they are allowed to compete in the

1% Christopher E. Fulmer, When Discrimination is Good: Encouraging
Broadband Internet Investment Without Content Neutrality, 2006 DUKE L. &
TECH. REV. 0006 (2005),
http://www.law.duke.edu/journals/dltr/articles/2006d1tr0006.html.

197 CRANDALL, supra note 19, at 170.

1% This is not a contradiction to the earlier discussion of the competitive nature
of the broadband industry. Competition is a continuum from monopoly to
perfect competition. The Broadband industry rests somewhere in between the
two, and consumers will benefit the further it moves toward perfect competition.
19 Top Tech News, supra note 94.
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application market. If a broadband provider developed a better version of
VolIP, they would not only gain revenues from the VolP market but also
induce consumers to switch to that broadband service. This in turn will lead
to new innovations from other broadband providers and independent
application providers attempting to win back consumers. By entering the
application market, broadband providers will facilitate the competitive tug-
of-war over consumers that drives innovation and lowers prices.

136 A two-tiered Internet also offers consumers substantial benefits. As
more consumers use high bandwidth applications, “bottlenecks” in the
internet are more common and the speed of downloads decreases.''® To
combat these delays, DSL companies are proposing a two-tiered Internet
that would allow consumers to pay additional rates for greater download
speed. One DSL provider has argued that a two-tiered Internet will
“guarantee that an Internet-TV viewer doesn’t experience annoying
millisecond delays during the Super Bowl because his teenage daughter is
downloading music files in another room.”'"" Offering consumers choices
in download speeds enhances efficiency by allowing consumers to choose
what Internet speed best serves their purposes. Different Internet activities
require vastly different download speeds. A consumer interested in high-
definition television programming may require speeds up to 19 megabits per
second.'” Under a single tier Internet approach, a provider would only be
able to meet this consumer’s speed demands by charging all other
consumers for speeds that they do not want, which could lower aggregate
consumer welfare by excluding some consumers from the market for
broadband services.

V. ANTITRUST LAWS AS A SOLUTION WHERE COMPETITION FAILS

»B7 Where competition in the broadband service market exists,
competitive market forces will protect consumers from the dangers of a
non-neutral internet. Where competition breaks down or does not exist at
all, antitrust laws can be used to provide consumers the necessary
protection. In particular markets where a broadband provider enjoys
monopoly power, Section 2 of the Sherman Act'"® will provide a remedy
for anti-competitive behavior and an incentive for the monopolist not to
engage in harmful business practices. Furthermore, where competition
breaks down due to collusion among broadband providers, Section 1 of the
Sherman Act'"* provides a remedy and steep punishment for the guilty

110 Id

" Yang, supra note 67.

12 CRANDALL, supra note 19, at 131.

'3 The Sherman Antitrust Act §2, 15 U.S.C. §2 (2000).
"415U.8.C. §1.
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parties. The presence of this legal mechanism to address potential harms in
the absence of competition makes additional regulation unnecessary.'"

A. Monopolization

138 A monopolization claim under Section 2 of the Sherman Act
requires two main elements. First, a firm must be found to possess
monopoly power in the relevant product market.''® In addition to the
possession of monopoly power, a firm must also engage in anti-competitive
behavior.'"” If a court determines that a broadband service provider has
monopoly power in a given market, a Section 2 claim could exist if the firm
were to engage in behavior that harmed the competitive process.

1. Defining the Market

139 To establish if a broadband service provider possesses monopoly
power, the relevant product and geographic market must be identified. A
product market is defined by the goods that offer consumers “reasonable
interchangeability for the purposes for which they are produced—price, use
and qualities considered.”'® Broadband Internet access, defined broadly to
include cable, DSL and other emerging broadband technologies, constitutes
a single product market due to the substitutability of the services.'"

7“0 The relevant geographic market for a broadband service provider’s
potential antitrust violation is the local market. “The purpose of the search
for the relevant geographical market is to find the area or areas to which a
potential buyer may rationally look for the goods or services that he
seeks.”'?” For the broadband market, the geographic market consists of the
broadband providers that that are available to a particular person’s home or
place of business.

"> While beyond the scope of this iBrief, there is also a vital need for a strict
and consistent merger review process to ensure the competitive nature of the
broadband marketplace.

"¢ United States v. Grinnell Corp., 384 U.S. 563, 570 (1966).

"7 Verizon Comme’ns., Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S.
398, 407 (2004).

"8 United States v. E. I. Du Pont de Nemours & Co., 351 U.S. 377, 404 (1956).
"9 See generally CRANDALL, supra note 19, at 120 (explaining the
substitutability of cable and DSL), United States General Accounting Office,
Wire-Based Competition Benefited Consumers in Selected Markets 12, (Feb.
2004), available at http://www.gao.gov/new.items/d04241.pdf (indicating the
substitutability of other services by reporting price changes in DSL and cable
following other broadband services market entry).

120 United States v. Grinnell Corp., 384 U.S. 563, 588 (1966) (Fortas J.,
dissenting).
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7“1 While most Americans currently have more than one broadband
option and many new technologies promise to expand the number of
competitors in all markets, some Americans have only one broadband
option available. ' A February 2004 study by the Pew Charitable Trust
found that twenty-nine percent of rural Internet users have only one Internet
option.'? In local geographic markets where there is only one broadband
provider, the provider could be found to possess the monopoly power
necessary for a Section 2 claim.'?

7“2 In addition to the possession of monopoly power, Section 2
violations of the Sherman Act require “the willful acquisition or
maintenance of [monopoly] power as distinguished from growth or
development as a consequence of a superior product, business acumen, or
historic accident.”'** Separating these two possibilities requires drawing a
distinction “between exclusionary acts, which reduce social welfare, and
competitive acts, which increase it.”'* The key, however, is to examine the
behavior of a monopolist and determine if the conduct has harmed the
competitive process or merely harmed a competitor.

7“3 In a broadband marketplace dominated by a monopolist,
anticompetitive behavior could take many forms. Exclusive contracts with
key content providers could be found to disrupt the competitive process if
they effectively foreclosed the possibility of competition in the broadband
service marketplace.'*® Similarly, requiring consumers to sign long-term
contracts with harsh break clauses might significantly limit the potential for
competition in the broadband market and could give rise to a Section 2
claim. In addition to these claims, a monopolist broadband provider that
refuses to allow content providers to access its network could violate the
essential facilities doctrine.

2. Blocking Content and the Essential Facilities Doctrine

44 If a monopolist broadband provider blocked a competing
application or a content provider’s access to its network, one potential
Section 2 claim would be a violation of the essential facilities doctrine.
While the Supreme Court has only implied approval of this doctrine,

2! Martin, supra note 25 (Chairman Martin’s statement that “most” Americans
have more than one broadband option necessarily means that some Americans
do not).

122 Rainie et. al., supra note 104, at (ii).

12 See Grinnell, 384 U.S. at 570 (Section 2 violations require “the possession of
monopoly power in the relevant market.”).

**1d. at 570-71.

123 United States v. Microsoft Corp., 253 F.3d 34, 58 (D.C. Cir. 2001).

126 See, e.g., id. at 69.
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appellate courts addressing the theory have approved its use.'”” The four
elements necessary to establish an essential facilities claim are: “(1) control
of the essential facility by a monopolist; (2) a competitor’s inability
practically or reasonably to duplicate the essential facility; (3) the denial of
the use of the facility to a competitor; and (4) the feasibility of providing the
facility.”'*® These elements appear to be present in the case of a monopolist
broadband provider blocking content or applications.

145 The first element is met where broadband service is essential to an
application’s use. For applications requiring high download speeds to
operate effectively, such as digital phone service or music downloads,
broadband access could be found to be necessary for their operation. The
second element would be met where a court determined that an independent
application provider could not reasonably be expected to develop a
broadband infrastructure of its own. Given the high cost and technical
expertise needed to create an independent broadband network, this element
is likely met. The third element of the offense would be met when a
broadband provider blocked an application or a content provider’s use of
the broadband network. Finally, the feasibility requirement is satisfied if it
the broadband company can easily open up its infrastructure to the
application.

146 The potential for this claim is important not only because of the ex-
post relief that it affords those injured by a monopolist blocking content, but
because of the deterrence that it provides for this type of behavior. The
Sherman Act is a criminal statute.'” Additionally, violations of the
Sherman Act result in treble damages."® These steep penalties should
motivate any monopolist broadband provider to think twice before engaging
in anticompetitive behavior.

3. Potential Entrants: A Caveat to the Essential Facilities Claim

1“7 Significantly, the dynamic nature of the broadband service industry
may lead a court to determine that even in locales where only one
broadband provider operates, the monopoly power necessary for an
essential facilities claim does not exist. As Judge Easterbrook of the
Seventh Circuit has explained, “[T]he lower the barriers to entry, and the
shorter the lags of new entry, the less power existing firms have.”"'

127 William C. Holmes, Antitrust Law Handbook 532 (Thomson West 2006
edition).

128 MCI Commc’ns Corp. v. American Tel. & Tel. Co., 708 F.2d 1081, 1133
(7th Cir. 1983).

12915 U.S.C. § 2 (2000).

B0 1d. § 15.

131 Ball Memorial Hosp., Inc. v. Mutual Hosp. Ins., Inc., 784 F.2d 1325, 1335
(7th Cir. 1986).
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Although a determination that potential entrants exist could undermine an
essential facilities claim, it also offers consumers protection from the very
behavior an essential facilities claim seeks to redress. In a market where a
single firm offers broadband services, that firm enjoys price and service
control that they would not have if a new entrant came to the market. By
angering consumers through content or application blocking, it creates a
market environment where a new entrant could more easily win over
existing consumers. This would make entering the market more attractive
to the potential competitor and could result in increased broadband choice
for consumers. Although the consumer could potentially suffer in the short
run from content blocking, the long term consequences to a firm engaging
in content blocking in a market with potential entrants make it unlikely that
a strategic firm would choose to mortgage its long term business vitality for
short term gains.

B. Collusion in the Marketplace

8 Collusion, “the supreme evil of antitrust,”'** should be the main

fear of net-neutrality proponents. If collusion exists, content blocking and a
two-tiered internet pose significant dangers to competition and consumer
welfare. If competing broadband providers in a single market collude to
block the content or applications of a rival, competition in the application
market would be harmed. Likewise, if competing firms agreed to slow
down a rival application in favor of their own proprietary applications,
consumers would suffer. These arrangements may have the effect of raising
the price of the application, reducing the available options to consumers,
and discouraging innovation. While this type of behavior certainly offers an
example of how an end to net neutrality could harm consumers, existing
antitrust law provides a means of solving this market failure.

1“9 Section 1 of the Sherman Act prohibits “every contract,
combination in the form of trust or otherwise, or conspiracy, in restraint of
trade.”'® A concerted refusal to deal, also known as a group boycott,
generally falls within this prohibition on combinations in restraint of
trade.'** For instance, the Supreme Court applied per se antitrust
condemnation to an agreement among suppliers and a full price retail store
not to sell goods to a discount retailer.'” Likewise, if competing broadband
providers colluded to block consumers’ use of an application owned by a
rival firm, a Section 1 violation would exist. = Moreover, if broadband
service providers conspired to set the price on applications or broadband

132 Verizon Comme’ns., Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S.
398, 408 (2004).

13315 U.S.C. § 1 (2000).

34 NYNEX Corp. v. Discon, Inc., 525 U.S. 128, 134 (U.S. 1998).

133 Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207, 209-12 (U.S. 1959).
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service itself, a per se violation of Section 1 would exist.'*® Thus, Section 1
of the Sherman Antitrust Act already provides consumers and the Federal
Trade Commission with a remedy for collusive behavior that is harmful to
competition; there is no need for additional regulation in the context of net
neutrality.

V. CONCLUSION

150 Since its emergence the Internet has existed as a vibrant
marketplace marked by innovation and increased consumer welfare. By
providing consumers with faster download speeds, the broadband service
industry has expanded these gains and allowed for new technologies such as
VoIP, IP-TV, video conferencing, music downloads, and more. The recent
classification of broadband service providers as “information services” has
moved the broadband market closer to a free competitive marketplace. This
classification was made with the understanding that the broadband service
market today is a dynamic competitive marketplace. It has freed broadband
providers from “common carrier” restrictions and provided an increased
incentive for capital investments. Some consumer rights advocates,
however, view the new classification as a potentially devastating blow to
the future of the Internet. They fear that the classification will end net
neutrality and put a “chokehold on the Web.”"’

151 These fears about the end of net neutrality are misplaced because
ample protections exist in a competitive market and antitrust laws act to
further this competition. In a competitive marketplace, producers are at war
with each other over consumer dollars. Especially given the high fixed
costs of developing and improving infrastructures, broadband providers
have strong disincentives to engage in behavior that will anger consumers.
Furthermore, where the competitive forces of the market fail because of
local monopolies or collusion among competitors, the antitrust laws provide
a remedy for those harmed and a strong disincentive for broadband
providers to engage in anticompetitive practices.

152 Moreover, Congress and the FCC’s main concern should be
expanding the broadband market, and not policing vague “what if”
scenarios. Universal broadband access could offer the United States
immense economic and social benefits. Additional regulations, however,
will reduce the incentive for private investment in infrastructure. Likewise,
allowing broadband providers to enter vertical marketplaces will present
consumers with additional products and spark the innovation necessary to
expand broadband penetration.

136 See United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 218 (U.S. 1940)
(“price-fixing agreements are unlawful per se under the Sherman Act”).
57 Yang, supra note 67.
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153 Net neutrality is indeed “a solution in search of a problem.”'*®

Consumer groups and the FCC are fighting the wrong battle when they
demand that broadband providers remain content neutral. Brand X and the
FCC’s subsequent DSL classification were the first step in allowing
competitive market forces to provide consumers with better products at
lower prices. Continuing on this path requires the FCC and Congress to
remain neutral to the broadband industry. That prospect is a “net neutrality”
worth fighting for.

138 Id



