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COUNTERTERRORISM DETENTION,  
TREATMENT, AND RELEASE ACT OF 2009 

 

EXECUTIVE SUMMARY 

The proposed Counterterrorism Detention, Treatment, and Release Act provides a 
comprehensive legal framework to govern the detention, treatment, and release of private actors 
engaging in armed attack against the United States.  It sets forth a legal basis and process for 
detentions that is constitutionally sound and law-of-war compliant, solves thorny classified 
evidence problems, and adds transparency to the process. 

 

Criminal justice is the appropriate vehicle for handling the bulk of terrorist activity; but it is not 
the right mechanism for preventing the most serious forms of terrorist attack, which threaten 
catastrophic harm.  The law of war recognizes the right of states to use force, including 
detention, in responding to armed attack by a transnational private actor such as al-Qaeda; but it 
offers no definition of the category of private individuals subject to such detention, and specifies 
no procedures for their identification.  

 

The central dilemma for a State in conducting appropriate detentions in a conflict with a private 
group acting clandestinely arises from the difficulty in identifying the individuals properly 
subject to detention.  The proposed legislation:  1) defines the category of persons to be subject 
to detention; 2) delineates procedures for identifying individuals falling within that category; 3) 
provides a system for the appeal and periodic review of detention determinations; 4) prescribes 
standards and conditions of detention; and 5) specifies criteria for and conditions of release.  The 
Act specifies mechanisms for its application in the territorial U.S. and abroad, in theaters of 
hostilities and otherwise.   

 

The proposed Act provides an appropriate and workable legal framework for the closure of 
Guantanamo—not because it is designed for Guantanamo, but because Guantanamo is one 
instance of the subject matter that the Act is designed to address.  The legal framework set forth 
is applicable equally to the detainees currently held at GTMO as to other instances of terrorism-
related detention elsewhere or in the future.  The legislation proposed thus provides a mechanism 
for resolving the quandaries of Guantanamo in a principled manner, without the creation of ad 
hoc rules for special cases. 
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SUMMARY OF PROVISIONS 

The proposed “Counterterrorism Detention, Treatment, and Release Act” is grounded on 
the right of states to use force in self-defense against armed attack.  The detention authority to be 

exercised through the Act arises as a part of that right. 

 

A.  Persons Subject to Detention 

The Act provides for the detention of “individuals engaging in catastrophic armed attack 
against the United States.”  Each component of that classification is defined in Subchapter I of 
the Act.   

 
B.  Constitutional and Structural Matters 

The Constitution obtains in proceedings or detentions conducted pursuant to the Act.  
Individuals detained under the Act may petition for habeas corpus.   

 

Based on institutional competencies and separation of powers principles—including the 
jurisdictional limits of Article I courts—the Act places original jurisdiction for 
proceedings under the Act in the district courts of the United States.   

 

The Federal Rules of Evidence and Civil Procedure apply in proceedings under the Act, 
except under specific provisions for the protection of classified information, which are 
discussed below. 

 

Consistent with Supreme Court jurisprudence on the constitutionality of preventive 
detention statutes in other contexts, the Act recognizes a right to counsel in detention 
determination proceedings, appeals, and review procedures—including a right to court-
appointed counsel for the indigent.   

 

To protect the constitutional right against self-incrimination while also allowing the court 
in a detention proceeding to order the provision of evidence or testimony, the Act 
incorporates the federal statutory provision for use immunity. 

 

 As to standards of detention, the Act states simply—without doing battle concerning the 
“combatant,” or other, status of individuals detained under the Act—that those detained 
pursuant to the Act “shall be afforded conditions of detention no less favorable that those 
afforded to persons in the power of a party to an armed conflict” under Common Article 
3 of the Geneva Conventions.     
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C. Detention Proceedings under the Act 

Detention proceedings are initiated under the Act by an application made by the Attorney 
General to a U.S. district court requesting a determination of probable cause to believe that the 
named individual is a “person engaging in catastrophic armed attack against the United States.”  
If the court finds probable cause, the named individual is then provisionally detained in the 
custody of the Attorney General pending a Detention Determination Hearing.   

 

The Act provides additional specification for the initiation of detention proceedings in cases 
where the individual in question is located outside the United States, in a theater of armed 
hostilities or otherwise.  The Act leaves untouched the normal procedures for detention in 
military operations, while also allowing for the operation of the Act relative to an individual 
coming within its intended scope, even if that individual initially comes into U.S. custody 
through regular military detention.  Where an individual is brought into U.S. custody outside the 
territory of the United States, not in a theater of hostilities, the Act requires that he be promptly: 
transferred to the custody of his state of nationality or that of the state on whose territory he was 
taken into custody; or, committed to the custody of the Attorney General for criminal 
prosecution or for provisional detention in accordance with a probable cause determination and 
order of provisional detention issued by a district court under the Act.  The Act authorizes 
neither the transfer of such an individual to the custody of a third state nor continued U.S. 
custody of the individual in the absence of either a criminal charge or the initiation of detention 
determination proceedings in accordance with the Act. 

 

Within a specified number of days from the start of provisional detention, the Attorney General 
shall file an application for the continued detention of the individual, or release him.  After 
receipt of an application for continued detention, the court is to conduct a Detention 
Determination Hearing, in which the government bears the burden of proving, by clear and 
convincing evidence, that the named individual is an individual engaging in catastrophic armed 
attack against the United States, as defined in the Act.  If the court finds that the government has 
met that burden, it will issue an Order of Detention.  If not, it will order the discharge of the 
individual.  (Such discharge does not preclude a subsequent criminal prosecution.) 

 

D.  Protection of Classified Evidence 

Subchapter IV of the Act outlines rules for the protection of classified information in 
proceedings under the Act.  The rules are modeled on the Classified Information Procedures Act 
(CIPA), but with certain significant adaptations.  CIPA is designed to apply to criminal trials.  It 
therefore assumes a jury trial in open court, with defense counsel who may or may not have 
security clearance for access to classified information.  The Act’s provisions for the protection of 
classified information are configured in accordance with the broader parameters applicable to 
civil proceedings.  The resulting structure addresses  the most serious dilemmas confronted under 
CIPA, in which a prosecutor must either disclose classified information publicly or forego its use 
as evidence, and  in which neither the defendant nor his attorney have full access to the classified 
information at issue in the trial.  The Act is structured to protect classified information 
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maximally while also facilitating the full and effective use of all relevant information—classified 
or unclassified—by the parties and the court. 

 
E. Detention and Deradicalization 

One of the most disturbing features of detention in a conflict with Al-Qaeda and related 
groups is the potentially indefinite duration of such detention.  Subchapter VI of the Act provides 
for the implementation of a deradicalization program—including components of civic education, 
chaplaincy services, psychological and mental health services, family visitation, and vocational 
counseling or training—to be made available to individuals detained under the Act.  Systematic 
data on the efficacy, or potential efficacy, of such programs is largely lacking, though serious 
studies on the subject are underway, at the Rand Corporation and elsewhere.  A successful 
program may permit the safe release from detention (under conditions described below) of some 
number of individuals who might otherwise never be safely released.  It would seem wise, and 
perhaps obligatory, to undertake such steps as are available, to make best efforts, to reduce the 
period of preventive detention—particularly in the current context, where the specter of 
indefinite detention is real.  In any event, a great deal that is of value—for intelligence purposes, 
and otherwise—is likely to be learned in the process.    

 

F.  Periodic Review of Detention 

Twice per year, an Administrative Review Panel is to conduct an evaluation of whether the 
detained individual, if released, would continue to pose a significant risk of engaging in 
catastrophic armed attack against the United States—taking into account the potential for 
reduction of such risk through the imposition of conditions of release (see below).   The Attorney 
General, informed by a report and recommendation provided by that Panel, is then to file with 
the court a Notice of Continued Detention or a Motion for Release (specifying recommended 
conditions of release).  The court, which may conduct a hearing, shall continue detention if it 
finds, by a preponderance of the evidence, that the detained individual would, if released, pose a 
significant risk of engaging in catastrophic armed attack against the United States, as defined in 
the Act, and shall otherwise order the release of the detainee. 

 

G. Release 
The Act provides that a detained individual may be released within the United States, or to a 

foreign country of which he is a citizen or national, or to a third country, as appropriate based on 
the requirements of national security, the interests of the detained individual, and the 
international obligations of the United States.  If the individual is to be released in the United 
States, the Order for Release shall specify conditions of release, which may include monitoring-
based requirements (such as periodic reporting to a supervising officer; electronic or GPS 
monitoring; ongoing provision of specified logistical, financial, or other information), directly 
preventative requirements (such as associational restrictions or a prohibition on the possession of 
dangerous weapons or substances), and social integration-based requirements (such as mental 
health or employment counseling).  The court that has issued an order for the release of a 
detainee retains jurisdiction for the enforcement, implementation, or modification of the release 
order.   
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Concerning detainees to be released abroad, the Act provides, “the United States shall cooperate 
with foreign governments to facilitate the implementation of appropriate conditions of release 
and social integration for detainees released to foreign countries.” 

 
 

COUNTERTERRORISM DETENTION, TREATMENT, AND  
RELEASE ACT OF 2009 

 
 
A BILL 
 
To provide for the detention, treatment, and release of individuals engaging in catastrophic 
armed attack against the United States, under the following limited conditions and in accordance 
with the following provisions, pursuant to the right of the United States to use force in self 
defense against armed attack. 
 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, 

 
 
SHORT TITLE. 
 
This Act may be cited as the “Counterterrorism Detention, Treatment, and Release Act of 2009.” 
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SUBCHAPTER I. GENERAL PROVISIONS 

Section 101 Definitions 

In this Act: 
(A) “Catastrophic armed attack” means an attack, or series of attacks, posing a 

substantial risk to the security of the United States. 
(1)  The Attorney General shall prescribe regulations specifying the 

indicia of “catastrophic armed attack,” including indicia for attacks 
involving: 
(a) biological agents or toxins, including but not limited to 

those defined in 18 U.S.C. 178; 
(b) chemical agents, including but not limited to those defined 

in Schedule B of the Convention on the Prohibition of the 
Development, Production, Stockpiling and Use of 
Chemical Weapons and on Their Destruction, opened for 
signature on January 13, 1993; 

(c) nuclear or radiological materials, as defined in 18 U.S.C. 
831(f); 

(d) cyber technology; 
(e) electromagnetic pulse;  
(f) conventional agents or weapons; and 
(g) other technologies, agents, or weapons. 

(2)  Such indicia shall be based upon the potential of such attack to 
cause harm, including: 
(a) death, serious bodily injury, or damage to health, including 

effects of contagion, contamination, or genetic damage; 
(b) property damage; 
(c) environmental damage; 
(d) damage to technology or infrastructure; 
(e) economic harm; and 
(f) other forms of harm, as appropriate. 

(i) Estimation of potential harm under this paragraph 
shall take into account the efficacy and costs of 
available defensive measures to reduce the harm 
potentially caused by such attack. 

(3)  The Attorney General shall review regulations promulgated under 
this Section periodically, as necessary in light of emerging 
circumstances and technologies, and not less frequently than every 
two years. 

(B) “An individual engaging” in catastrophic armed attack means an individual 
who: 
(1)  perpetrates or provides substantial support for the perpetration of 

catastrophic armed attack; 
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(2)  prepares or conspires or attempts to perpetrate, or to provide 
substantial support for the perpetration of, catastrophic armed 
attack; or  

(3)  manages, directs, or supervises an organization engaging in 
catastrophic armed attack. 
(a) “Provides substantial support” means: 

(i) with intent to facilitate catastrophic armed attack, or 
(ii) with knowledge or belief that such provision will 

significantly facilitate the preparation or perpetration 
of catastrophic armed attack, 

(iii) contributes expertise, funding, or other goods or 
services to be used, or that he believes will be used, 
in the preparation or perpetration of catastrophic 
armed attack. 

(b) “Prepares” means:  
(i) for the purpose of perpetrating or providing 

substantial support for the perpetration of 
catastrophic armed attack,   

(ii) plans; 
(iii) solicits or collects funds or other resources; or  
(iv) engages in other such preliminary acts. 

(c) “Attempts” means:   
(i) with intent to complete, or to provide substantial 

support for the completion of, catastrophic armed 
attack, 

(ii) performs an act or an omission that constitutes a 
substantial step toward the perpetration, or toward the 
provision of substantial support for the perpetration, 
of catastrophic armed attack. 

(d) “Conspires” means: 
(i) with intent to complete, or to provide substantial 

support for the completion of, catastrophic armed 
attack,  

(ii) agrees, explicitly or tacitly, with one or more persons 
to perpetrate, or to provide substantial support for the 
perpetration of, catastrophic armed attack. 

(01)Proof of an overt act is not required. 
(02)It shall not be a defense that an alleged co-

conspirator, or person posing as a co-
conspirator, feigned agreement. 

(C) “Against the United States” means against: 
(1)  a target within the territory of the United States; 
(2)  a facility owned or operated by the United States government 

outside the territory of the United States; or 
(3)  a national of the United States.  
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(D) “Classified information” means any information or material that has been 
determined by the United States Government pursuant to an Executive 
order, statute, or regulation, to require protection against unauthorized 
disclosure for reasons of national security and any restricted data, as 
defined in paragraph r. of section 11 of the Atomic Energy Act of 1954 
(42 U.S.C. 2014(y)). 
(1)  “National security” means the national defense and foreign 

relations of the United States. 

Section 102 Persons Subject to Detention under this Act 
(A)      An individual engaging in catastrophic armed attack against the United 

States shall be subject to detention under this Act. 

Section 103 Jurisdiction of District Courts of the United States 
(A) The district courts of the United States shall have original jurisdiction over 

any action brought under this Act. 
(1)  A court that issues an Order of Detention under this Act shall 

retain jurisdiction for purposes of the enforcement, 
implementation, or modification of such order until such time as 
the individual subject to detention under the order may be released 
and any conditions of release terminated. 

Section 104 Rules of Evidence and Procedure 
(A) Proceedings in the courts of the United States under this Act shall be 

conducted in accordance with the Federal Rules of Evidence and the 
Federal Rules of Civil Procedure, except as specifically provided herein. 

Section 105 Appeal 
(A) Rulings and orders under this Act shall be subject to appeal in accordance 

with the Federal Rules of Appellate Procedure. 
Section 106 Functions of the Attorney General 

(A) The functions and duties of the Attorney General under this Act may be 
exercised by the Deputy Attorney General, the Associate Attorney 
General, or by an Assistant Attorney General designated by the Attorney 
General for such purpose and may not be delegated to any other official. 

 

SUBCHAPTER II. ACCORDANCE WITH THE UNITED STATES 
CONSTITUTION AND STANDARDS OF HUMANE TREATMENT 

Section 201 Proceedings and Detention in Accordance with the Constitution 
(A) The Constitution of the United States shall be applicable in all proceedings 

under this Act and in the detention of any individual pursuant to this Act. 
Section 202 Conditions of Detention 

(A) Individuals detained or provisionally detained pursuant to this Act shall be 
afforded standards of treatment and conditions of detention no less 
favorable than those afforded to persons in the power of a party to an 
armed conflict under Common Article 3 of the Geneva Conventions of 
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1949 and Article 75 of Protocol I Additional to the Geneva Conventions of 
1949. 

Section 203 Public Access to Proceedings under this Act 
(A) Proceedings under this Act shall be open to the public and the records of such 

proceedings shall be made publicly available, except as specifically 
provided herein. 

Section 204 Right to Counsel 
(A) An individual subject to proceedings under Subchapters V, VII, or VIII of 

this Act shall have the right to counsel of his choice for such proceedings 
and for an appeal of right from such proceedings, subject to subsection (1) 
of this paragraph.  
(1)  Such counsel shall have been determined to be eligible for access to 

classified information that is classified at the level Top Secret. 
(B) If an individual who has a right to counsel pursuant to subsection (A) of 

this Section is unable, by reason of indigence, to obtain such counsel, he 
shall be entitled to the appointment of counsel by the court at 
governmental expense. 

Section 205 Privilege Against Self-Incrimination and Immunity of Witnesses 
(A) The provisions of Chapter 601 of Title 18 of this Code, concerning 

Immunity of Witnesses, shall apply in proceedings under this Act. 

Section 206 Habeas Corpus Review 
(A)     An individual detained pursuant to this Act shall have the right to petition for a 

writ of habeas corpus. 

Section 207 Interrogation 
(A)     An individual detained or provisionally detained pursuant to this Act may 

be interrogated in accordance with regulations prescribed by the Attorney 
General pursuant to this Act. 
(1)  Such regulations shall not authorize any method or condition of 

interrogation not authorized under __. 

  

SUBCHAPTER III. PROBABLE CAUSE DETERMINATION AND 
PROVISIONAL DETENTION 

Section 301 Probable Cause Determination 
(A) The Attorney General of the United States may make application to a 

district court of the United States for a determination of probable cause to 
believe that a named individual is an individual engaging in catastrophic 
armed attack against the United States. 
(1)  An application under this section shall be submitted ex parte and 

in camera, and shall be filed under seal with the court. 
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(B) The court shall rule on such application for determination of probable 
cause as soon as reasonably possible, but in no case more than 24 hours 
after submission of the application. 
(1)  Such determination shall be issued in writing and shall state 

reasons for the determination. 

Section 302 Provisional Detention  
(A) If a court makes a determination of probable cause under Section 301 of 

this Subchapter, the court shall issue an Order for Provisional Detention of 
the named individual in the custody of the Attorney General pending a 
Detention Determination Hearing under Subchapter V of this Act. 
(1)  Upon issuance of an Order for Provisional Detention under this 

Section, the court shall issue, as appropriate, an order for remand 
of the individual to the custody of the Attorney General, or a 
warrant for the arrest of the named individual to a federal marshal 
or other officer authorized to execute the warrant. 

Section 303 Application of this Act to Persons Detained in a Theater of Hostilities 
Outside the Territory of the United States 

(A) An individual brought into U.S. custody in military operations outside the 
territory of the United States, in a theater of war in which U.S. military 
personnel are actively engaged in hostilities and for which the United 
States has designated detention or internment facilities, may be subject to 
detention or internment in such facilities for the duration of those 
hostilities, pursuant and subject to, and in accordance with, the provisions 
of Title 10 of this Code and regulations promulgated thereunder, including 
U.S. Army Regulation 190-8. 

(B) If the commanding officer of such military detention or internment facility has 
reason to believe that an individual detained in such facility is an individual 
engaging in catastrophic armed attack against the United States, as defined in this 
Act, he shall promptly so inform the Attorney General of the United States and 
provide to the Attorney General all relevant information and evidence. 
(1)  Upon receipt of such information, the Attorney General may make 

application under Section 301(A) of this Subchapter for a 
determination of probable cause. 
(a) If the court makes a determination of probable cause under 

Section 301(B) of this Subchapter, the named individual 
shall be committed in the custody of the Attorney General 
for provisional detention under Section 302 of this 
Subchapter, pending a Detention Determination Hearing 
under Subchapter V of this Act.  

Section 304 Application of this Act to Persons Detained Outside the Territory of the 
United States Not in a Theater of Hostilities 

(A) An individual taken into United States custody outside the territory of the 
United States, under circumstances other than those specified in Section 
303 of this Subchapter, on suspicion that he has committed a terrorist 
offense subject to the criminal jurisdiction of the United States or is an 
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individual engaging in catastrophic armed attack against the United States, 
shall, within # days from the first day of such U.S. custody, be: 
(1)  released from custody; or 
(2)  transferred to the custody of the country on whose territory he was 

taken into U.S. custody; 
(3)  transferred to the custody of a foreign country of which he is a 

citizen or national; or  
(4)  committed to the custody of the U.S. Attorney General for: 

(a) prosecution under the criminal laws of the United States; or  
(b) provisional detention under Section 302 of this Subchapter, 

pursuant to a determination of probable cause under 
Section 301 of this Subchapter, pending a Detention 
Determination Hearing under Subchapter V of this Act.  

Section 305  Application by the Attorney General for Continued Detention of the 
Named Individual 

(A) Within # days from the first day of provisional detention of the named 
individual under Section 302 of this Subchapter, the Attorney General 
shall make application to the court for: 
(1)  the discharge of the named individual; or 
(2)  the continued detention of the individual as a person engaging in 

catastrophic armed attack against the United States, pursuant to 
Section 102 of Subchapter I of this Act. 
(a) Such Application for Continued Detention shall, on the 

same day, be served on the named individual’s attorney of 
record. 

Section 306 Sealing of Records 
(A) Records of proceedings under this Subchapter shall be kept under seal of the 

court except as necessary for execution of a warrant or order issued under 
this Subchapter and as provided in Subchapters IV et seq. of this Act.   

 

SUBCHAPTER IV. PROTECTION OF CLASSIFIED INFORMATION IN 
PROCEEDINGS UNDER THIS ACT  

Section 401 Proceedings Subject to the Provisions of this Subchapter 
(A) The provisions of this Subchapter shall apply in any proceeding under this 

Act, except as otherwise specified in this Act. 
Section 402 Procedural Conference 

(A) At any time after the filing of an Application for Continued Detention under 
Section 305 of Subchapter III of this Act, any party may move for a 
procedural conference to consider matters relating to classified 
information that may arise in connection with proceedings under this Act.  
Following such motion for a procedural conference, or on its own motion, 
the court shall promptly hold a procedural conference to establish the 
timing of requests for discovery, the provision of notice required by 
Section 407 of this Subchapter, and the initiation of the procedures 
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established by Sections 404 and 408 of this Subchapter.  In addition, at the 
procedural conference the court may consider any matters which relate to 
classified information or which may promote fair and expeditious 
proceedings under this Act.   
(1)  No admission made by the named individual or by counsel for the 

named individual at such a conference may be used against the 
named individual unless the admission is in writing and is signed 
by the named individual and counsel for the named individual. 

Section 403 Order for the Protection of Classified Information 
(A) Upon motion of the United States, the court shall issue an order to protect 

against the unauthorized disclosure of any classified information disclosed 
by the United States to any person in any proceeding under this Act. 

Section 404 Disclosure of Classified Information to a Named Individual Under this 
Act 

(A) The court, upon motion by the United States, may authorize the United States 
to: 
(1)  delete or redact specified items of classified information from 

documents, audio or video recordings, photographs, or other 
materials or information to be made available to the named 
individual through discovery under the Federal Rules of Civil 
Procedure or pursuant to the provisions of this Act, including 
information to be made available to the named individual in a 
video feed provided under Section 405 of this Subchapter; or  

(2)  substitute a summary of the information for such classified documents 
or materials; or  

(3)   substitute a statement admitting relevant facts that the classified 
information would tend to prove.  

(B) Notwithstanding authorization by the court, under this Section, for the United 
States to delete classified information from, or to substitute summaries or 
statements for, documents or other materials or information to be made 
available to the named individual, the United States shall provide a full 
and unredacted version of such documents and other materials or 
information to counsel for the named individual. 
(1)  Counsel for the named individual shall not disclose to the named 

individual, or to any other unauthorized person, classified information 
made available to such counsel pursuant to subsection (B) of this Section.  

(C) The court shall hold a hearing on any motion under this Section. 
(1)  A hearing held under this Section shall be conducted in camera. 
(2)  The named individual, including an individual who is representing 

himself pro se, may not be present at a hearing held under this 
Section but may be represented by counsel in accordance with 
Section 204 of Subchapter II of this Act. 
(a) Counsel for the named individual shall not disclose to the 

named individual or to any other unauthorized person 
classified information made available to him pursuant to 
subsection (C)(2) of this Section. 
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(D) The court shall authorize a deletion or substitution under Subsection (A) of 
this Section if it finds that such deletion or substitution will not unduly 
compromise the ability of the named individual to make his case.   
(1)  As to each item of classified information, the court shall set forth in 

writing the basis for its determination.   
(E) Where the United States’ motion under this Section is filed prior to the 

relevant proceeding under this Act, the court shall rule prior to the 
commencement of that proceeding. 

Section 405 Access of the Named Individual to Proceedings 
(A) The named individual (including an individual representing himself pro se) 

shall have the right to observe proceedings by delayed video feed during 
the proceedings, subject to Section 404 of this Subchapter, and to 
communicate electronically with counsel; but he may not be present 
during proceedings in the room in which the proceedings are held, except 
at such time as he may testify.   
(1)  In the case of an individual representing himself pro se, the named 

individual shall be entitled to communicate electronically with the 
court.  

Section 406 Suspension of Video Feed 
(A) During the examination of a witness in a proceeding under this Act that is not held 

in camera, the United States may object to any question or line of inquiry that 
may require the witness to disclose classified information that the court has not 
previously found to be disclosable. 

(B) Video feed provided under Section 405 or Section 411 of this Subchapter shall be 
suspended immediately upon the statement of an objection under subsection (A) 
of this Section. 

(C) As soon as possible after such suspension of video feed, and before further 
evidence is heard, the court shall take such suitable action to determine whether 
the response is disclosable as will safeguard against the compromise of any 
classified information. 
(1)  Such action may include requiring the United States to provide the court 

with a proffer of the witness’ response to the question or line or inquiry 
and requiring the named individual to provide the court with a proffer of 
the nature of the information he seeks to elicit. 

Section 407 Notice of Intention of the Named Individual to Present Classified 
Information 

(A) If the named individual or counsel for the named individual reasonably 
expects to present or cause to be presented classified information in 
connection with a proceeding under this Act that is not held in camera, he 
shall, within the time specified by the court, notify the attorney for the 
United States and the court in writing.  Such notice shall include a brief 
description of the classified information.  Whenever a named individual or 
counsel for a named individual learns of additional classified information 
he reasonably expects to present or cause to be presented at any such 
proceeding, he shall notify the attorney for the United States and the court 
in writing as soon as possible thereafter and shall include a brief 
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description of the classified information.  No named individual or counsel 
for a named individual shall present or cause to be presented information 
known or believed to be classified in connection with any such proceeding 
until notice has been given under this Section and until the United States 
has been afforded a reasonable opportunity to seek a determination 
pursuant to the procedure set forth in Section 408 of this Subchapter, and 
until the time for the United States to appeal such determination under that 
Section has expired or any appeal by the United States under that Section 
has been decided. 

(B) If the named individual or counsel for the named individual fails to comply 
with the requirements of subsection (A) of this Section, the court may 
preclude disclosure of any classified information not made the subject of 
notification and may prohibit the examination by the named individual or 
counsel for the named individual of any witness with respect to any such 
information. 

Section 408 Protection of Classified Information from Public Disclosure 
(A) The court, upon motion of the United States, may authorize the United States 

to: 
(1)  exclude specified items of classified information from the video feed 

to be made available to the public under Section 411 of this 
Subchapter; or 

(2)  delete or redact specified items of classified information from 
documents, audio or video recordings, photographs, or other 
materials included in public records of proceedings under this Act; 
or 

(3)  substitute a summary of the information for such classified materials; 
or  

(4)   substitute a statement admitting relevant facts that the classified 
information would tend to prove.  

(B) The United States may, in connection with a motion under this Section, 
submit to the court an affidavit of the Attorney General certifying that 
disclosure of classified information would cause identifiable damage to 
the national security of the United States and explaining the basis for the 
classification of such information. 

(C) The court shall hold a hearing on any motion under this Section. 
(1)  A hearing held under this Section shall be conducted in camera. 
(2)  The named individual, including an individual who is representing 

himself pro se, may not be present at a hearing held under this 
Section but may be represented by counsel in accordance with 
Section 204 of Subchapter II of this Act. 
(a) Counsel for the named individual shall not disclose to the 

named individual or to any other unauthorized person 
classified information made available to him pursuant to 
subsection (C)(2) of this Section. 

(D) The court shall authorize a deletion or substitution under this Section if it 
finds that such deletion or substitution will not unduly compromise the 
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ability of the named individual to make his case or the public interest in 
access to legal proceedings.   
(1)  As to each item of classified information, the court shall set forth in 

writing the basis for its determination.   
(E) Where a motion under this Section is filed prior to the relevant proceeding, 

the court shall rule prior to the commencement of that proceeding. 
Section 409 Notice 

(A) Before a hearing under Section 408 of this Subchapter, the United States shall 
provide counsel for the named individual with notice of the specific 
classified information that is at issue. 

(B) The court, upon request of the named individual, may order the United States 
to provide counsel for the named individual, prior to the relevant 
proceeding, such details as to the portion of the application, notice, or 
motion at issue in the hearing as are needed to give the defendant fair 
notice to prepare for the hearing. 

Section 410 Reciprocity 
(A) Whenever the court determines pursuant to Section 408 of this Subchapter 

that classified information may be disclosed in connection with a 
proceeding under this Act, the court shall, unless the interests of fairness 
do not so require, order the United States to provide the named individual 
or the   counsel for the named individual with the information it expects to 
use to rebut the classified information.  The court may place the United 
States under a continuing duty to comply with its obligation under this 
Section. 
(1)  If the United States fails to comply with its obligation under 

subsection (A) of this Section, the court may exclude any evidence 
not made the subject of required disclosure and may prohibit the 
examination by the United States of any witness with respect to 
such information. 

Section 411 Access of the Public to Proceedings 
(A) Subject to Section 408 of this Subchapter, proceedings under this Act shall be 

made accessible to the public by delayed video feed during the 
proceedings, except as otherwise specified in this Act, but the room in 
which proceedings are held shall be closed to the public during the 
proceedings. 

Section 412 Interlocutory Appeal 
(A) An interlocutory appeal by the United States shall lie to a court of appeals 

from a decision or order of a district court under this Act authorizing the 
disclosure of classified information, imposing sanctions for nondisclosure 
of classified information, or refusing a protective order sought by the 
United States to prevent the disclosure of classified information. 
(1)  An appeal taken pursuant to this Section either before or during a 

proceeding shall be expedited by the court of appeals.   
(a) Prior to the proceeding, an appeal shall be taken within ten 

days after the decision or order appealed from and the 
proceeding shall not commence until the appeal is resolved.  
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(b)  If an appeal is taken during the proceeding, the court shall 
adjourn the proceeding until the appeal is resolved, and the 
court of appeals:  
(i) shall hear argument on such appeal within four days 

of the adjournment of the proceeding; 
(ii) may dispense with written briefs other than the 

supporting materials previously submitted to the 
court; 

(iii) shall render its decision within four days of argument 
on appeal; and  

(iv) may dispense with the issuance of a written opinion 
in rendering its decision.   

(v) Such appeal and decision shall not affect the right of 
the named individual, in a subsequent appeal from a 
Detention Order, to claim as error reversal by the 
district court on remand of a ruling appealed from 
during trial. 

Section 413 Sealing of Records 
(A) The records of proceedings under this Subchapter shall be kept under seal by 

the court, except as provided in Section 506 of Subchapter V of this Act. 

 

SUBCHAPTER V. DETENTION DETERMINATION HEARING 

Section 501 Commencement of Proceedings on Attorney General’s Application for 
Continued Detention 

(A) A court that has issued an Order of Provisional Detention under Section 
302 of Subchapter III of this Act, and has received an Application for 
Continued Detention of the named individual from the Attorney General 
under Section 305 of Subchapter III of this Act, shall commence 
proceedings under this Subchapter within # days from the first day of 
provisional detention of the named individual, except as provided in 
subsections (1) and (2) of this paragraph. 
(1)  If the named individual consents to an extension of time, and upon 

a showing of good cause, the court may extend the time limit under 
subsection (A) of this Section one or more times.  

(2)  If the named individual does not consent to an extension of time, 
the court may extend the time limit under subsection (A) of this 
Section only upon a showing that extraordinary circumstances 
exist and justice requires the delay.   

Section 502 Burden and Standard of Proof  
(A) In proceedings under this Subchapter, the burden shall be upon the United 

States to prove by clear and convincing evidence that the named 
individual is an individual engaging in catastrophic armed attack against 
the United States, as defined in this Act. 

Section 503 Presentation of the Government’s Case in Chief 
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(A) The government’s case in chief shall be presented in camera. 
(B) A video recording and transcript of the proceedings shall be maintained 

throughout the presentation of the government’s case in chief. 
(1)  Such video recording and transcript shall be kept under seal of the 

Court, except as specified in Section 506 of this Subchapter. 
Section 504 Ruling on the Sufficiency of the Government’s Case in Chief 

(A) Within # days following conclusion of the government’s case in chief, the 
court shall, on its own motion, rule on whether the government’s case in 
chief constitutes a prima facie showing under the standards specified in 
Section 502 of this Subchapter. 
(1)  If the court rules that the government has not made such prima 

facie showing: 
(a) the court shall issue an Order for Discharge of the named 

individual in accordance with Section 505 of this 
Subchapter; and 

(b) the case record shall be kept under seal of the court. 
(2)  If the court rules that the government has made such prima facie 

showing, the court shall complete the Detention Determination 
Hearing in accordance with Sections 506 et seq. of this Subchapter.  

Section 505 Order for Discharge  
(A) An Order for Discharge issued pursuant to this Act shall specify: 

(1)  the location of discharge, subject to subsection (B) of this Section; 
and 

(2)  the date and time at which the named individual shall be discharged, 
which shall be no sooner than 5:00pm on the second day following 
issuance of the Order for Discharge and no later than 5:00pm on 
the fifth day following issuance of the order. 

(B) If, prior to the date and time for discharge indicated in an Order for 
Discharge, the named individual is charged with a criminal offense, he 
shall be discharged to the custody of a federal marshal or other authorized 
officer.  

Section 506 Access of the Public to Records of Proceedings under Subchapter IV 
and Government’s Case in Chief 

(A) Within # days following issuance of a ruling of prima facie sufficiency by the 
court under Section 504 of this Subchapter, the public shall be provided 
access, subject to Section 408 of Subchapter IV of this Act, to: 
(1)  the records of proceedings conducted under Subchapter IV; and 
(2)  the transcript and video recording of the government’s case in chief. 

Section 507 Ruling and Disposition 
(A) Within # days following conclusion of the Detention Determination 

Hearing, the court shall rule on the Application for Continued Detention.  
(1)  Such ruling shall be issued in writing and shall state the reasons 

for the ruling. 
(B) If the court rules that the named individual is not subject to detention under 

this Act as an individual engaging in catastrophic armed attack against the 
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United States, the court shall issue an Order for Discharge of the 
individual in accordance with Section 505 of this Subchapter. 

(C) If the court rules that the named individual is subject to detention under this 
Act, the court shall issue an Order for Detention of the individual in the 
custody of the Attorney General.  

 

SUBCHAPTER VI. PROGRAM FOR DERADICALIZATION 

Section 601  Prescription of Regulations by the Attorney General 
(A) The Attorney General shall prescribe regulations for the establishment of a 

deradicalization program to be made available to individuals detained 
under this Act, consistent with the provisions of this Subchapter. 

Section 602 Design and Implementation 
(A) Expertise from relevant disciplines and agencies, including data derived from 

analogous domestic programs and from deradicalization programs 
conducted abroad, shall be incorporated in the design of a program for 
deradicalization under this Section. 
(1)  Regulations establishing the program shall provide for the ongoing 

study and measurement of the program’s efficacy and for 
appropriate development or alteration of the program as indicated 
by such study. 

Section 603 Program Components  
(A) The program shall include: 

(a) civic education designed to foster critical thought; 
(b) psychological counseling; 
(c) medical and mental health services; 
(d) chaplaincy services; 
(e) family visitation; 
(f) vocational counseling and training; 
(g) other components, as appropriate. 

Section 604 Program Participation 
(A)  A detained individual may choose or decline to participate in any or all 

components of the program. 

 

SUBCHAPTER VII. PERIODIC REVIEW OF DETENTION 

Section 701 Regulations for Administrative Review 
(A) The Attorney General shall prescribe regulations for administrative review of 

detention in accordance with this Subchapter. 
Section 702 Period of Review  

(A) An administrative review of detention shall be completed within 180 days 
after issuance of an Order of Detention under Section 507 of Subchapter V 
of this Act, and every 180 days thereafter, until such time as the detainee 
may be released.  

Section 703 Administrative Review Panel 
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(A) An administrative review under this Subchapter shall be conducted by a panel 
composed of no fewer than # persons, including [professions]. 

Section 704 Criterion of Administrative Review 
(A) The Administrative Review Panel shall evaluate whether the detained 

individual would pose a significant risk of engaging in catastrophic armed 
attack against the United States, as defined in this Act, if released. 
(1)  Such evaluation shall take into account the potential for reduction of 

such risk through imposition of conditions of release pursuant to 
Section 802 of Subchapter VIII of this Act. 

Section 705 Administrative Review Procedures 
(A) In conducting a review under this Subchapter, the Administrative Review 

Panel shall: 
(1)  examine the materials designated in Section 706 of this Subchapter; 

and 
(2)  conduct an Administrative Review Hearing in accordance with 

Section 707 of this Subchapter. 
Section 706 Materials for Administrative Review 

(A) In a reasonable period of time prior to an Administrative Review Hearing, the 
members of the Administrative Review Panel shall be provided with 
access to: 
(1)  the records of all previous judicial and administrative proceedings in 

the case; 
(2)  all agency memoranda, reports, or other documents prepared for the 

administrative review; 
(3)  material submitted by or on behalf of the detained individual; and 
(4)  other materials designated by regulation. 

(B) Counsel for the detained individual shall be provided with access to the 
materials specified in subsection (A) of this Section, and to any other 
materials provided to the administrative review panel relative to the 
detained individual, on the same date as such access is provided to the 
members of the administrative review panel.  

(C) On that same date, the detained individual shall be provided with access to 
the materials made available to counsel under subsection (B) of this 
Section, subject to subsection (1) of this paragraph. 
(1)  The United States may file a motion with the court for the deletion, 

redaction, or substitution of specified classified information from 
such materials in accordance with the provisions of Section 404 of 
Subchapter IV of this Act.  

Section 707 Administrative Review Hearing 
(A) A detained individual shall have the right to be present at an Administrative 

Review Hearing at which his detention is reviewed, subject to subsection 
(1) of this paragraph. 
(1)  The United States may file a motion with the court, in accordance 

with Section 404 of Subchapter IV of this Act, requesting that the 
court order a closed Administrative Review Hearing session to 
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protect specified classified information to be presented at that 
session. 

(B) A detained individual shall have the opportunity to address the 
Administrative Review Panel at an Administrative Review Hearing at 
which his detention is reviewed. 

Section 708 Administrative Review Panel’s Recommendation and Report to the 
Attorney General 

(A) Within # days from the date of the Administrative Review Hearing, the 
Administrative Review Panel shall submit to the Attorney General: 
(1)   a report providing an analysis and evaluation of whether the detained 

individual would pose a significant risk of engaging in catastrophic 
armed attack against the United States, as defined in this Act, if 
released. 
(a) Such report shall include an evaluation of the potential for 

reduction of such risk through imposition of conditions of 
release pursuant to Section 802 of Subchapter VIII of this 
Act. 

(b) The report shall accurately reflect points of agreement and 
disagreement among the panel members. 

(2)  a recommendation for the release or continued detention of the 
detained individual; and 

(3)  if release is recommended, a set of recommended conditions of 
release pursuant to Section 802 of Subsection VIII of this Act. 

(B) A copy of such report and recommendations shall be provided to counsel for 
the detained individual on the same day as it is submitted to the Attorney 
General. 

(C) A copy of such report and recommendations shall be provided to the detained 
individual no more than # days after they are provided to the Attorney 
General, subject to subsection (1) of this paragraph. 
(1)  The United States may file a motion for the deletion, redaction, or 

substitution of specified classified information from the materials 
to be provided to the detained individual, in accordance with 
Section 404 of Subchapter IV of this Act. 

Section 709 Filing of Notice of Continued Detention or Motion for Release by the 
Attorney General 

(A) Within # days from the date of the Administrative Review Hearing, the 
Attorney General shall file with the court: 
(1)  a Notice of Continued Detention; or 
(2)  a Motion for Release of the detained individual, which shall include a 

set of recommended conditions of release. 
(a) The Attorney General shall append to such notice or 

motion the report and recommendations of the 
Administrative Review Panel, the record of the 
Administrative Review Hearing, and the materials provided 
to the panel pursuant to Section 706 of this Subchapter. 

MORRIS                                   Counterterrorism Detention, Treatment, and Release Draft 5/10/09                           Page | 22  

 



 

(B) Such Notice or Motion, and all accompanying materials filed with the court, 
shall be provided on that same day to counsel for the detained individual.  

(C) A copy of such Notice or Motion, and all accompanying materials filed with 
the court, shall be provided to the detained individual no more than # days 
after they are filed with the court, subject to subsection (1) of this 
paragraph. 
(1)  The United States may file a motion for the deletion, redaction, or 

substitution of specified classified information from the copy of 
the Notice or Motion and accompanying materials to be provided 
to the detained individual, in accordance with Section 404 of 
Subchapter IV of this Act. 

Section 710 Review by the Court of Notice of Continued Detention 
(A) Within # days of receipt of a Notice of Continued Detention under Section 

709 of this Subchapter, the court shall: 
(1)  affirm the Notice of Continued Detention; or 
(2)  on the motion of the detained individual or of the United States, or on 

its own motion, hold a hearing to determine whether detention 
should be continued, and  
(a) affirm the Notice of Continued Detention; or  
(b) issue an Order for Release of the detained individual in 

accordance with Section 712 of this Subchapter. 
(B) The court shall affirm a Notice of Continued Detention under this Section if it 

finds, by a preponderance of the evidence, that the detained individual 
would pose a significant risk of engaging in catastrophic armed attack 
against the United States, as defined in this Act, if released.  
(1)  The court, in making a determination under this paragraph, shall take 

into account the potential for reduction of such risk through 
imposition of conditions of release pursuant to Section 802 of 
Subchapter VIII of this Act. 

Section 711 Review by the Court of Motion for Release 
(A) Within # days of receipt of a Motion for Release under Section 709 of this 

Subchapter, the court shall:  
(1)      issue an Order for Release of the detained individual, in accordance 

with Section 712 of this Subchapter; or 
(2)      on the motion of the detained individual or of United States, or on 

its own motion, hold a hearing to determine whether the detainee 
should be released, and  
(a) issue an Order for Release of the individual in accordance 

with Section 712 of this Subchapter; or  
(b) order the continued detention of the individual. 

(B) The Court shall grant a Motion for Release of the detained individual unless 
it finds, by a preponderance of the evidence, that the detained individual 
would pose a significant risk of engaging in catastrophic armed attack 
against the United States, as defined in this Act, if released.  
(1)  The court, in making a determination under this paragraph, shall take 

into account the potential for reduction of such risk through 
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imposition of conditions of release pursuant to Section 802 of 
Subchapter VIII of this Act. 

Section 712 Order for Release 
(A)     An Order for Release of an individual detained under this Act shall 

specify: 
(1)   the date on which the named individual shall be released; 
(2)   the location of release, in accordance with Section 801 of Subchapter 

VIII of this Act; and 
(3)   the conditions of release, in accordance with Section 802 of 

Subchapter VIII of this Act.  

 

SUBCHAPTER VIII. RELEASE 

Section 801 Location of Release 
(A)     An Order of Release issued under this Act may provide for the release of 

the detained individual within the United States, or to a foreign country of 
which he is a citizen or national, or to a third country, as appropriate based 
on the requirements of national security, the interests of the detained 
individual, and the international obligations of the United States. 

Section 802 Conditions of Release 
(A) Conditions of release may include requirements that the released individual: 

(1)  report periodically, in person, to a designated supervising officer; 
(2)  provide his residential address and workplace address, and promptly 

report any planned change of residential address or of workplace to 
such supervising officer; 

(3)  permit visits to his home or workplace by such supervising officer or 
other authorized person; 

(4)  permit the search of his person, or of any building, vehicle, or other 
area under his control by such supervising officer or other 
authorized person;  

(5)  not leave specified geographic limits without the written permission 
of such supervising officer; 

(6)  reside in specified housing or within a specified location or area; 
(7)  remain at home during nonworking hours; 
(8)  permit monitoring of his location by telephone or electronic signaling 

devices; 
(9)  provide specified information, including financial information, to 

such supervising officer; 
(10)  provide a DNA sample; 
(11)  comply with all provisions of federal and relevant state criminal 

laws; 
(12)  not associate with any person who is violating any law or who has 

a criminal record without the written permission of the supervising 
officer; 

(13)  not possess a firearm, ammunition, or other dangerous weapon, 
substance or device; 
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(14)  participate in an employment training or assistance program; 
(15)  receive mental health treatment or counseling; or 
(16)  comply with other conditions as required for the national security 

of the United States.  
(B) The Attorney General shall prescribe regulations under this Section for the 

implementation of conditions of release and the secure social integration 
of released individuals. 

Section 803 Protection Program    
(A) The Attorney General shall make provision for the protection of a released 

individual, or of persons associated with a detained or released individual, 
if such protection is necessitated by the cooperation or potential 
cooperation of the detained or released individual with the U.S. federal 
government or a state government or for another reason associated with 
the detention or release of the individual. 

Section 804 Modification of Conditions of Release 
(A) On motion of the United States or of the released individual, or on its own 

motion, the court may modify or terminate the conditions of release 
specified in an Order for Release. 
(1)  In ruling on the modification or termination of conditions of 

release under this Section, the court shall employ the standard set 
out in Section 711(B)(1) of Subchapter VII of this Act. 

Section 805 Violation of Conditions of Release 
(A) The supervising officer designated under Section 802 of this Subchapter shall 

notify the Attorney General and the court of any failure of the released 
individual to comply with conditions of release ordered pursuant to 
Section 802 of this Subchapter.  

(B) Upon such notice, or upon other probable cause to believe that the person has 
failed to comply with the ordered conditions of release, the released 
individual may be arrested.  

(C) Within one day following such arrest, the Attorney General shall file a motion 
with the court for the modification or revocation of the release order. 

(D) The court shall hold a hearing on any motion under this Section. 
(E) If the court finds by a preponderance of the evidence that the released individual 

has violated one or more conditions of release, the court may: 
(1)  modify the conditions of release as appropriate; or 
(2)  revoke the Order for Release. 

(a) In ruling on the modification of conditions of release or 
revocation of a release order under this Section, the court 
shall employ the standard set out in Section 711(B)(1) of 
Subchapter VII of this Act. 

Section 806 Conditions of Release of a Detainee Released to a Foreign Country  
(A) The United States shall cooperate with the relevant foreign government to 

facilitate the implementation of appropriate conditions of release, social 
integration, and appropriate protection, if required, for a detainee released 
to a foreign country. 
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SUBCHAPTER IX. REPORTING 

Section 901 Reports to Congress 
(A) The Attorney General shall deliver to the appropriate committees of Congress 

reports concerning the operation and effectiveness of this Act and 
including suggested amendments to this Act.  For the first five years this 
Act is in effect, such a report shall be delivered each year.  Thereafter, 
such reports shall be delivered as necessary.  
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	(A) Individuals detained or provisionally detained pursuant to this Act shall be afforded standards of treatment and conditions of detention no less favorable than those afforded to persons in the power of a party to an armed conflict under Common Article 3 of the Geneva Conventions of 1949 and Article 75 of Protocol I Additional to the Geneva Conventions of 1949.
	Section 203 Public Access to Proceedings under this Act
	(A) Proceedings under this Act shall be open to the public and the records of such proceedings shall be made publicly available, except as specifically provided herein.
	Section 204 Right to Counsel
	(A) An individual subject to proceedings under Subchapters V, VII, or VIII of this Act shall have the right to counsel of his choice for such proceedings and for an appeal of right from such proceedings, subject to subsection (1) of this paragraph. 
	(1)  Such counsel shall have been determined to be eligible for access to classified information that is classified at the level Top Secret.
	Section 206 Habeas Corpus Review
	(A)     An individual detained pursuant to this Act shall have the right to petition for a writ of habeas corpus.

	Section 207 Interrogation
	(A)     An individual detained or provisionally detained pursuant to this Act may be interrogated in accordance with regulations prescribed by the Attorney General pursuant to this Act.
	(1)  Such regulations shall not authorize any method or condition of interrogation not authorized under __.



	subchapter III. PROBABLE CAUSE DETERMINATION AND PROVISIONAL DETENTION
	Section 301 Probable Cause Determination
	(A) The Attorney General of the United States may make application to a district court of the United States for a determination of probable cause to believe that a named individual is an individual engaging in catastrophic armed attack against the United States.
	(B) The court shall rule on such application for determination of probable cause as soon as reasonably possible, but in no case more than 24 hours after submission of the application.
	(1)  Such determination shall be issued in writing and shall state reasons for the determination.

	Section 302 Provisional Detention 
	(A) If a court makes a determination of probable cause under Section 301 of this Subchapter, the court shall issue an Order for Provisional Detention of the named individual in the custody of the Attorney General pending a Detention Determination Hearing under Subchapter V of this Act.
	(1)  Upon issuance of an Order for Provisional Detention under this Section, the court shall issue, as appropriate, an order for remand of the individual to the custody of the Attorney General, or a warrant for the arrest of the named individual to a federal marshal or other officer authorized to execute the warrant.

	Section 303 Application of this Act to Persons Detained in a Theater of Hostilities Outside the Territory of the United States
	(A) An individual brought into U.S. custody in military operations outside the territory of the United States, in a theater of war in which U.S. military personnel are actively engaged in hostilities and for which the United States has designated detention or internment facilities, may be subject to detention or internment in such facilities for the duration of those hostilities, pursuant and subject to, and in accordance with, the provisions of Title 10 of this Code and regulations promulgated thereunder, including U.S. Army Regulation 190-8.
	(B) If the commanding officer of such military detention or internment facility has reason to believe that an individual detained in such facility is an individual engaging in catastrophic armed attack against the United States, as defined in this Act, he shall promptly so inform the Attorney General of the United States and provide to the Attorney General all relevant information and evidence.
	(1)  Upon receipt of such information, the Attorney General may make application under Section 301(A) of this Subchapter for a determination of probable cause.
	(a) If the court makes a determination of probable cause under Section 301(B) of this Subchapter, the named individual shall be committed in the custody of the Attorney General for provisional detention under Section 302 of this Subchapter, pending a Detention Determination Hearing under Subchapter V of this Act. 


	Section 304 Application of this Act to Persons Detained Outside the Territory of the United States Not in a Theater of Hostilities
	(A) An individual taken into United States custody outside the territory of the United States, under circumstances other than those specified in Section 303 of this Subchapter, on suspicion that he has committed a terrorist offense subject to the criminal jurisdiction of the United States or is an individual engaging in catastrophic armed attack against the United States, shall, within # days from the first day of such U.S. custody, be:
	(1)  released from custody; or
	(2)  transferred to the custody of the country on whose territory he was taken into U.S. custody;
	(3)  transferred to the custody of a foreign country of which he is a citizen or national; or 
	(4)  committed to the custody of the U.S. Attorney General for:
	(a) prosecution under the criminal laws of the United States; or 
	(b) provisional detention under Section 302 of this Subchapter, pursuant to a determination of probable cause under Section 301 of this Subchapter, pending a Detention Determination Hearing under Subchapter V of this Act. 

	Section 305  Application by the Attorney General for Continued Detention of the Named Individual
	(A) Within # days from the first day of provisional detention of the named individual under Section 302 of this Subchapter, the Attorney General shall make application to the court for:
	(1)  the discharge of the named individual; or
	(2)  the continued detention of the individual as a person engaging in catastrophic armed attack against the United States, pursuant to Section 102 of Subchapter I of this Act.
	(a) Such Application for Continued Detention shall, on the same day, be served on the named individual’s attorney of record.
	Section 306 Sealing of Records
	(A) Records of proceedings under this Subchapter shall be kept under seal of the court except as necessary for execution of a warrant or order issued under this Subchapter and as provided in Subchapters IV et seq. of this Act.  

	subchapter IV. PROTECTION OF CLASSIFIED INFORMATION IN PROCEEDINGS UNDER THIS ACT 
	Section 401 Proceedings Subject to the Provisions of this Subchapter
	(A) The provisions of this Subchapter shall apply in any proceeding under this Act, except as otherwise specified in this Act.
	Section 402 Procedural Conference
	(A) At any time after the filing of an Application for Continued Detention under Section 305 of Subchapter III of this Act, any party may move for a procedural conference to consider matters relating to classified information that may arise in connection with proceedings under this Act.  Following such motion for a procedural conference, or on its own motion, the court shall promptly hold a procedural conference to establish the timing of requests for discovery, the provision of notice required by Section 407 of this Subchapter, and the initiation of the procedures established by Sections 404 and 408 of this Subchapter.  In addition, at the procedural conference the court may consider any matters which relate to classified information or which may promote fair and expeditious proceedings under this Act.  
	(1)  No admission made by the named individual or by counsel for the named individual at such a conference may be used against the named individual unless the admission is in writing and is signed by the named individual and counsel for the named individual.
	Section 403 Order for the Protection of Classified Information
	(A) Upon motion of the United States, the court shall issue an order to protect against the unauthorized disclosure of any classified information disclosed by the United States to any person in any proceeding under this Act.
	Section 404 Disclosure of Classified Information to a Named Individual Under this Act
	(A) The court, upon motion by the United States, may authorize the United States to:
	(1)  delete or redact specified items of classified information from documents, audio or video recordings, photographs, or other materials or information to be made available to the named individual through discovery under the Federal Rules of Civil Procedure or pursuant to the provisions of this Act, including information to be made available to the named individual in a video feed provided under Section 405 of this Subchapter; or 
	(2)  substitute a summary of the information for such classified documents or materials; or 
	(3)   substitute a statement admitting relevant facts that the classified information would tend to prove. 
	(B) Notwithstanding authorization by the court, under this Section, for the United States to delete classified information from, or to substitute summaries or statements for, documents or other materials or information to be made available to the named individual, the United States shall provide a full and unredacted version of such documents and other materials or information to counsel for the named individual.
	(1)  Counsel for the named individual shall not disclose to the named individual, or to any other unauthorized person, classified information made available to such counsel pursuant to subsection (B) of this Section. 

	(C) The court shall hold a hearing on any motion under this Section.
	(1)  A hearing held under this Section shall be conducted in camera.
	(2)  The named individual, including an individual who is representing himself pro se, may not be present at a hearing held under this Section but may be represented by counsel in accordance with Section 204 of Subchapter II of this Act.
	(a) Counsel for the named individual shall not disclose to the named individual or to any other unauthorized person classified information made available to him pursuant to subsection (C)(2) of this Section.
	(D) The court shall authorize a deletion or substitution under Subsection (A) of this Section if it finds that such deletion or substitution will not unduly compromise the ability of the named individual to make his case.  
	(1)  As to each item of classified information, the court shall set forth in writing the basis for its determination.  
	(E) Where the United States’ motion under this Section is filed prior to the relevant proceeding under this Act, the court shall rule prior to the commencement of that proceeding.
	Section 405 Access of the Named Individual to Proceedings
	(A) The named individual (including an individual representing himself pro se) shall have the right to observe proceedings by delayed video feed during the proceedings, subject to Section 404 of this Subchapter, and to communicate electronically with counsel; but he may not be present during proceedings in the room in which the proceedings are held, except at such time as he may testify.  
	(1)  In the case of an individual representing himself pro se, the named individual shall be entitled to communicate electronically with the court. 
	Section 406 Suspension of Video Feed
	(A) During the examination of a witness in a proceeding under this Act that is not held in camera, the United States may object to any question or line of inquiry that may require the witness to disclose classified information that the court has not previously found to be disclosable.
	(B) Video feed provided under Section 405 or Section 411 of this Subchapter shall be suspended immediately upon the statement of an objection under subsection (A) of this Section.
	(C) As soon as possible after such suspension of video feed, and before further evidence is heard, the court shall take such suitable action to determine whether the response is disclosable as will safeguard against the compromise of any classified information.
	(1)  Such action may include requiring the United States to provide the court with a proffer of the witness’ response to the question or line or inquiry and requiring the named individual to provide the court with a proffer of the nature of the information he seeks to elicit.


	Section 407 Notice of Intention of the Named Individual to Present Classified Information
	(A) If the named individual or counsel for the named individual reasonably expects to present or cause to be presented classified information in connection with a proceeding under this Act that is not held in camera, he shall, within the time specified by the court, notify the attorney for the United States and the court in writing.  Such notice shall include a brief description of the classified information.  Whenever a named individual or counsel for a named individual learns of additional classified information he reasonably expects to present or cause to be presented at any such proceeding, he shall notify the attorney for the United States and the court in writing as soon as possible thereafter and shall include a brief description of the classified information.  No named individual or counsel for a named individual shall present or cause to be presented information known or believed to be classified in connection with any such proceeding until notice has been given under this Section and until the United States has been afforded a reasonable opportunity to seek a determination pursuant to the procedure set forth in Section 408 of this Subchapter, and until the time for the United States to appeal such determination under that Section has expired or any appeal by the United States under that Section has been decided.
	(B) If the named individual or counsel for the named individual fails to comply with the requirements of subsection (A) of this Section, the court may preclude disclosure of any classified information not made the subject of notification and may prohibit the examination by the named individual or counsel for the named individual of any witness with respect to any such information.
	Section 408 Protection of Classified Information from Public Disclosure
	(A) The court, upon motion of the United States, may authorize the United States to:
	(1)  exclude specified items of classified information from the video feed to be made available to the public under Section 411 of this Subchapter; or
	(2)  delete or redact specified items of classified information from documents, audio or video recordings, photographs, or other materials included in public records of proceedings under this Act; or
	(3)  substitute a summary of the information for such classified materials; or 
	(4)   substitute a statement admitting relevant facts that the classified information would tend to prove. 
	(B) The United States may, in connection with a motion under this Section, submit to the court an affidavit of the Attorney General certifying that disclosure of classified information would cause identifiable damage to the national security of the United States and explaining the basis for the classification of such information.
	(C) The court shall hold a hearing on any motion under this Section.
	(1)  A hearing held under this Section shall be conducted in camera.
	(2)  The named individual, including an individual who is representing himself pro se, may not be present at a hearing held under this Section but may be represented by counsel in accordance with Section 204 of Subchapter II of this Act.
	(a) Counsel for the named individual shall not disclose to the named individual or to any other unauthorized person classified information made available to him pursuant to subsection (C)(2) of this Section.
	(D) The court shall authorize a deletion or substitution under this Section if it finds that such deletion or substitution will not unduly compromise the ability of the named individual to make his case or the public interest in access to legal proceedings.  
	(1)  As to each item of classified information, the court shall set forth in writing the basis for its determination.  
	(E) Where a motion under this Section is filed prior to the relevant proceeding, the court shall rule prior to the commencement of that proceeding.
	Section 409 Notice
	(A) Before a hearing under Section 408 of this Subchapter, the United States shall provide counsel for the named individual with notice of the specific classified information that is at issue.
	(B) The court, upon request of the named individual, may order the United States to provide counsel for the named individual, prior to the relevant proceeding, such details as to the portion of the application, notice, or motion at issue in the hearing as are needed to give the defendant fair notice to prepare for the hearing.
	Section 410 Reciprocity
	(A) Whenever the court determines pursuant to Section 408 of this Subchapter that classified information may be disclosed in connection with a proceeding under this Act, the court shall, unless the interests of fairness do not so require, order the United States to provide the named individual or the   counsel for the named individual with the information it expects to use to rebut the classified information.  The court may place the United States under a continuing duty to comply with its obligation under this Section.
	(1)  If the United States fails to comply with its obligation under subsection (A) of this Section, the court may exclude any evidence not made the subject of required disclosure and may prohibit the examination by the United States of any witness with respect to such information.
	Section 411 Access of the Public to Proceedings
	(A) Subject to Section 408 of this Subchapter, proceedings under this Act shall be made accessible to the public by delayed video feed during the proceedings, except as otherwise specified in this Act, but the room in which proceedings are held shall be closed to the public during the proceedings.
	Section 412 Interlocutory Appeal
	(A) An interlocutory appeal by the United States shall lie to a court of appeals from a decision or order of a district court under this Act authorizing the disclosure of classified information, imposing sanctions for nondisclosure of classified information, or refusing a protective order sought by the United States to prevent the disclosure of classified information.
	(1)  An appeal taken pursuant to this Section either before or during a proceeding shall be expedited by the court of appeals.  
	(a) Prior to the proceeding, an appeal shall be taken within ten days after the decision or order appealed from and the proceeding shall not commence until the appeal is resolved. 
	(b)  If an appeal is taken during the proceeding, the court shall adjourn the proceeding until the appeal is resolved, and the court of appeals: 
	(i) shall hear argument on such appeal within four days of the adjournment of the proceeding;
	(ii) may dispense with written briefs other than the supporting materials previously submitted to the court;
	(iii) shall render its decision within four days of argument on appeal; and 
	(iv) may dispense with the issuance of a written opinion in rendering its decision.  
	(v) Such appeal and decision shall not affect the right of the named individual, in a subsequent appeal from a Detention Order, to claim as error reversal by the district court on remand of a ruling appealed from during trial.
	Section 413 Sealing of Records
	(A) The records of proceedings under this Subchapter shall be kept under seal by the court, except as provided in Section 506 of Subchapter V of this Act.

	subchapter V. DETENTION DETERMINATION HEARING
	Section 501 Commencement of Proceedings on Attorney General’s Application for Continued Detention
	Section 502 Burden and Standard of Proof 
	(A) In proceedings under this Subchapter, the burden shall be upon the United States to prove by clear and convincing evidence that the named individual is an individual engaging in catastrophic armed attack against the United States, as defined in this Act.

	Section 503 Presentation of the Government’s Case in Chief
	(A) The government’s case in chief shall be presented in camera.
	(B) A video recording and transcript of the proceedings shall be maintained throughout the presentation of the government’s case in chief.
	(1)  Such video recording and transcript shall be kept under seal of the Court, except as specified in Section 506 of this Subchapter.
	Section 504 Ruling on the Sufficiency of the Government’s Case in Chief
	Section 505 Order for Discharge 
	(A) An Order for Discharge issued pursuant to this Act shall specify:
	(1)  the location of discharge, subject to subsection (B) of this Section; and
	(2)  the date and time at which the named individual shall be discharged, which shall be no sooner than 5:00pm on the second day following issuance of the Order for Discharge and no later than 5:00pm on the fifth day following issuance of the order.
	Section 506 Access of the Public to Records of Proceedings under Subchapter IV and Government’s Case in Chief
	(A) Within # days following issuance of a ruling of prima facie sufficiency by the court under Section 504 of this Subchapter, the public shall be provided access, subject to Section 408 of Subchapter IV of this Act, to:
	(1)  the records of proceedings conducted under Subchapter IV; and
	(2)  the transcript and video recording of the government’s case in chief.
	Section 507 Ruling and Disposition
	(A) Within # days following conclusion of the Detention Determination Hearing, the court shall rule on the Application for Continued Detention. 
	(1)  Such ruling shall be issued in writing and shall state the reasons for the ruling.


	subchapter VI. PROGRAM FOR DERADICALIZATION
	Section 601  Prescription of Regulations by the Attorney General
	(A) The Attorney General shall prescribe regulations for the establishment of a deradicalization program to be made available to individuals detained under this Act, consistent with the provisions of this Subchapter.
	Section 602 Design and Implementation
	(A) Expertise from relevant disciplines and agencies, including data derived from analogous domestic programs and from deradicalization programs conducted abroad, shall be incorporated in the design of a program for deradicalization under this Section.
	(1)  Regulations establishing the program shall provide for the ongoing study and measurement of the program’s efficacy and for appropriate development or alteration of the program as indicated by such study.
	Section 603 Program Components 
	(A) The program shall include:
	(a) civic education designed to foster critical thought;
	(b) psychological counseling;
	(c) medical and mental health services;
	(d) chaplaincy services;
	(e) family visitation;
	(f) vocational counseling and training;
	(g) other components, as appropriate.

	Section 604 Program Participation
	(A)  A detained individual may choose or decline to participate in any or all components of the program.


	subchapter VII. PERIODIC REVIEW OF DETENTION
	Section 701 Regulations for Administrative Review
	(A) The Attorney General shall prescribe regulations for administrative review of detention in accordance with this Subchapter.
	Section 702 Period of Review 
	(A) An administrative review of detention shall be completed within 180 days after issuance of an Order of Detention under Section 507 of Subchapter V of this Act, and every 180 days thereafter, until such time as the detainee may be released. 
	Section 703 Administrative Review Panel
	(A) An administrative review under this Subchapter shall be conducted by a panel composed of no fewer than # persons, including [professions].
	Section 704 Criterion of Administrative Review
	(A) The Administrative Review Panel shall evaluate whether the detained individual would pose a significant risk of engaging in catastrophic armed attack against the United States, as defined in this Act, if released.
	(1)  Such evaluation shall take into account the potential for reduction of such risk through imposition of conditions of release pursuant to Section 802 of Subchapter VIII of this Act.

	Section 705 Administrative Review Procedures
	(A) In conducting a review under this Subchapter, the Administrative Review Panel shall:
	(1)  examine the materials designated in Section 706 of this Subchapter; and
	(2)  conduct an Administrative Review Hearing in accordance with Section 707 of this Subchapter.
	Section 706 Materials for Administrative Review
	(A) In a reasonable period of time prior to an Administrative Review Hearing, the members of the Administrative Review Panel shall be provided with access to:
	(1)  the records of all previous judicial and administrative proceedings in the case;
	(2)  all agency memoranda, reports, or other documents prepared for the administrative review;
	(3)  material submitted by or on behalf of the detained individual; and
	(4)  other materials designated by regulation.
	(B) Counsel for the detained individual shall be provided with access to the materials specified in subsection (A) of this Section, and to any other materials provided to the administrative review panel relative to the detained individual, on the same date as such access is provided to the members of the administrative review panel. 
	(C) On that same date, the detained individual shall be provided with access to the materials made available to counsel under subsection (B) of this Section, subject to subsection (1) of this paragraph.
	(1)  The United States may file a motion with the court for the deletion, redaction, or substitution of specified classified information from such materials in accordance with the provisions of Section 404 of Subchapter IV of this Act. 

	Section 707 Administrative Review Hearing
	(A) A detained individual shall have the right to be present at an Administrative Review Hearing at which his detention is reviewed, subject to subsection (1) of this paragraph.
	(1)  The United States may file a motion with the court, in accordance with Section 404 of Subchapter IV of this Act, requesting that the court order a closed Administrative Review Hearing session to protect specified classified information to be presented at that session.
	(B) A detained individual shall have the opportunity to address the Administrative Review Panel at an Administrative Review Hearing at which his detention is reviewed.
	Section 708 Administrative Review Panel’s Recommendation and Report to the Attorney General
	(A) Within # days from the date of the Administrative Review Hearing, the Administrative Review Panel shall submit to the Attorney General:

	(1)   a report providing an analysis and evaluation of whether the detained individual would pose a significant risk of engaging in catastrophic armed attack against the United States, as defined in this Act, if released.
	(a) Such report shall include an evaluation of the potential for reduction of such risk through imposition of conditions of release pursuant to Section 802 of Subchapter VIII of this Act.
	(b) The report shall accurately reflect points of agreement and disagreement among the panel members.
	(2)  a recommendation for the release or continued detention of the detained individual; and
	(3)  if release is recommended, a set of recommended conditions of release pursuant to Section 802 of Subsection VIII of this Act.
	(B) A copy of such report and recommendations shall be provided to counsel for the detained individual on the same day as it is submitted to the Attorney General.
	(C) A copy of such report and recommendations shall be provided to the detained individual no more than # days after they are provided to the Attorney General, subject to subsection (1) of this paragraph.
	(1)  The United States may file a motion for the deletion, redaction, or substitution of specified classified information from the materials to be provided to the detained individual, in accordance with Section 404 of Subchapter IV of this Act.

	Section 709 Filing of Notice of Continued Detention or Motion for Release by the Attorney General
	(A) Within # days from the date of the Administrative Review Hearing, the Attorney General shall file with the court:
	(1)  a Notice of Continued Detention; or
	(2)  a Motion for Release of the detained individual, which shall include a set of recommended conditions of release.
	(a) The Attorney General shall append to such notice or motion the report and recommendations of the Administrative Review Panel, the record of the Administrative Review Hearing, and the materials provided to the panel pursuant to Section 706 of this Subchapter.
	(B) Such Notice or Motion, and all accompanying materials filed with the court, shall be provided on that same day to counsel for the detained individual. 
	(C) A copy of such Notice or Motion, and all accompanying materials filed with the court, shall be provided to the detained individual no more than # days after they are filed with the court, subject to subsection (1) of this paragraph.
	(1)  The United States may file a motion for the deletion, redaction, or substitution of specified classified information from the copy of the Notice or Motion and accompanying materials to be provided to the detained individual, in accordance with Section 404 of Subchapter IV of this Act.

	Section 710 Review by the Court of Notice of Continued Detention
	(A) Within # days of receipt of a Notice of Continued Detention under Section 709 of this Subchapter, the court shall:
	(1)  affirm the Notice of Continued Detention; or
	(2)  on the motion of the detained individual or of the United States, or on its own motion, hold a hearing to determine whether detention should be continued, and 
	(a) affirm the Notice of Continued Detention; or 
	(b) issue an Order for Release of the detained individual in accordance with Section 712 of this Subchapter.
	(B) The court shall affirm a Notice of Continued Detention under this Section if it finds, by a preponderance of the evidence, that the detained individual would pose a significant risk of engaging in catastrophic armed attack against the United States, as defined in this Act, if released. 
	(1)  The court, in making a determination under this paragraph, shall take into account the potential for reduction of such risk through imposition of conditions of release pursuant to Section 802 of Subchapter VIII of this Act.

	Section 711 Review by the Court of Motion for Release
	(A) Within # days of receipt of a Motion for Release under Section 709 of this Subchapter, the court shall: 
	(2)      on the motion of the detained individual or of United States, or on its own motion, hold a hearing to determine whether the detainee should be released, and 
	(a) issue an Order for Release of the individual in accordance with Section 712 of this Subchapter; or 
	(B) The Court shall grant a Motion for Release of the detained individual unless it finds, by a preponderance of the evidence, that the detained individual would pose a significant risk of engaging in catastrophic armed attack against the United States, as defined in this Act, if released. 
	(1)  The court, in making a determination under this paragraph, shall take into account the potential for reduction of such risk through imposition of conditions of release pursuant to Section 802 of Subchapter VIII of this Act.

	Section 712 Order for Release
	(A)     An Order for Release of an individual detained under this Act shall specify:
	(1)   the date on which the named individual shall be released;
	(2)   the location of release, in accordance with Section 801 of Subchapter VIII of this Act; and
	(3)   the conditions of release, in accordance with Section 802 of Subchapter VIII of this Act. 


	subchapter VIII. RELEASE
	Section 801 Location of Release
	(A)     An Order of Release issued under this Act may provide for the release of the detained individual within the United States, or to a foreign country of which he is a citizen or national, or to a third country, as appropriate based on the requirements of national security, the interests of the detained individual, and the international obligations of the United States.

	Section 802 Conditions of Release
	(A) Conditions of release may include requirements that the released individual:
	(1)  report periodically, in person, to a designated supervising officer;
	(2)  provide his residential address and workplace address, and promptly report any planned change of residential address or of workplace to such supervising officer;
	(3)  permit visits to his home or workplace by such supervising officer or other authorized person;
	(4)  permit the search of his person, or of any building, vehicle, or other area under his control by such supervising officer or other authorized person; 
	(5)  not leave specified geographic limits without the written permission of such supervising officer;
	(6)  reside in specified housing or within a specified location or area;
	(7)  remain at home during nonworking hours;
	(8)  permit monitoring of his location by telephone or electronic signaling devices;
	(9)  provide specified information, including financial information, to such supervising officer;
	(10)  provide a DNA sample;
	(11)  comply with all provisions of federal and relevant state criminal laws;
	(12)  not associate with any person who is violating any law or who has a criminal record without the written permission of the supervising officer;
	(13)  not possess a firearm, ammunition, or other dangerous weapon, substance or device;
	(14)  participate in an employment training or assistance program;
	(15)  receive mental health treatment or counseling; or
	(16)  comply with other conditions as required for the national security of the United States. 
	(B) The Attorney General shall prescribe regulations under this Section for the implementation of conditions of release and the secure social integration of released individuals.
	Section 803 Protection Program   
	(A) The Attorney General shall make provision for the protection of a released individual, or of persons associated with a detained or released individual, if such protection is necessitated by the cooperation or potential cooperation of the detained or released individual with the U.S. federal government or a state government or for another reason associated with the detention or release of the individual.
	Section 804 Modification of Conditions of Release
	(A) On motion of the United States or of the released individual, or on its own motion, the court may modify or terminate the conditions of release specified in an Order for Release.
	(1)  In ruling on the modification or termination of conditions of release under this Section, the court shall employ the standard set out in Section 711(B)(1) of Subchapter VII of this Act.

	Section 805 Violation of Conditions of Release
	(A) The supervising officer designated under Section 802 of this Subchapter shall notify the Attorney General and the court of any failure of the released individual to comply with conditions of release ordered pursuant to Section 802 of this Subchapter. 
	(B) Upon such notice, or upon other probable cause to believe that the person has failed to comply with the ordered conditions of release, the released individual may be arrested. 
	(C) Within one day following such arrest, the Attorney General shall file a motion with the court for the modification or revocation of the release order.
	(D) The court shall hold a hearing on any motion under this Section.
	(E) If the court finds by a preponderance of the evidence that the released individual has violated one or more conditions of release, the court may:
	(1)  modify the conditions of release as appropriate; or
	(2)  revoke the Order for Release.
	(a) In ruling on the modification of conditions of release or revocation of a release order under this Section, the court shall employ the standard set out in Section 711(B)(1) of Subchapter VII of this Act.

	Section 806 Conditions of Release of a Detainee Released to a Foreign Country 
	(A) The United States shall cooperate with the relevant foreign government to facilitate the implementation of appropriate conditions of release, social integration, and appropriate protection, if required, for a detainee released to a foreign country.

	subchapter IX. REPORTING
	Section 901 Reports to Congress
	(A) The Attorney General shall deliver to the appropriate committees of Congress reports concerning the operation and effectiveness of this Act and including suggested amendments to this Act.  For the first five years this Act is in effect, such a report shall be delivered each year.  Thereafter, such reports shall be delivered as necessary. 


