Creative Solutions

by M. Warren Hancock

“If, as human selves, in human communities, we are constituted by and constitute ourselves with shared cultural vehicles…then it is important that legal theorists consider the nature of the cultural forms ‘we’ ‘share’ in consumer societies, and the recognition the law affords them.”  

Rosemary Coombe, The Cultural Life of Intellectual Properties

“This is the West, sir.  When the legend becomes fact, print the legend.”

The Man Who Shot Liberty Valance

Telling Stories

“This guy is the Liberty Valance,” one of the lawyers says. “He’s the Gary Cooper.”

It’s the late 1970’s and three public defenders are sitting in a cluttered office discussing a trial for attempted murder in a scene from the 1979 documentary The Shooting of Big Man.   The lawyers are brainstorming, trying to figure out how best to convey to a jury the story of the murder in a rundown Seattle hotel.  Their references to the mythic stars and characters of Westerns function as a sort of shorthand, a way to instantaneously evoke specific, familiar narrative elements:  the man alone, acting with justified violence against the evil and the powerful in order to regenerate a broken community.  Indeed, the shorthand is so effective, the stories so familiar, that the confused jumbling of these narratives—the public defender doesn’t actually mean Liberty Valance but rather the man who shot Liberty Valance—is insignificant.

Later on in the film, the same lawyer who made these references prepares his client for the witness stand. On opposite sides of jail bars, they meticulously rehearse the details of the story and the way the defendant is to tell it.  The public defender directs the defendant’s mannerisms and the rhythms of his speech.   The theatricality of the scene refers back to the earlier cinematic discussion and a point about the criminal justice system quickly crystallizes:  the formulaic, hackneyed Western narrative is not simply conveying to the jury the specifics of this murder case, it is in many ways creating—for the lawyers, for the accused, for the jury and for the judge—the specifics of this murder case.  The theatrical and the real depend so much upon one another that they become indistinguishable.

Big Man is a film that reveals the inner workings of the justice system through a case study of one trial. The inability to cleanly separate the theatrical from the real in the criminal justice system—a system whose very existence depends a notion of truth that is at least minimally identifiable and stable—is a particularly disconcerting, if subtle, aspect of its expose. 

But, in truth, this can hardly be judged a failure specific to the criminal justice system.  It is, rather, a “failure” endemic to humanity as a whole, a virtual prerequisite to human existence.  These moments in the film are suggestive of the fundamental importance of stories to the way that we interpret, understand and construct the world around us.  Stories are inescapable: we create them, but they also create us.  

The Public Consciousness

I am sitting with Eric Saltzman, the director and producer of Big Man, in a coffee shop in Cambridge, Mass just north of Harvard Square.  Saltzman is a tall, svelte man with graying temples and discerning eyes. He is obviously thoughtful as he speaks, measuring each word as lawyers are trained to do. 

We’re discussing stories.  Actually, not just “stories” per se, but all types of ethereal cultural matter:  films, photographs, songs, narratives, poems, plays.  These cultural artifacts make up, Saltzman tells me, our “public consciousness.”  Like the references to Gary Cooper and Liberty Valance, they are a way (perhaps the way) that we order and understand the world around us.

These days most of this cultural matter is owned. The “public consciousness” is privately held.  People don’t possess just the cultural objects themselves—say, a paperback copy of Lolita, or a 35mm print of The Godfather, or a CD of Gerswhin’s greatest hits.  Tangible property objects like these have been owned for most of human history.  But the more ethereal, abstract material embodied in these objects—say, the story of a pedophile named Humbert Humbert driving across America with a young girl named Lolita, or the characters of the Corleone crime family, or the melodies of Rhapsody in Blue—is now owned as well.  As opposed to tangible property objects, these narratives and characters and melodies are intellectual property, a far more recent phenomenon (historians will argue the specifics of its exact beginnings, but would all agree it picks up steam a couple of hundred years ago and has been accelerating every since).  

Copyright is the legal regime that regulates the ownership and, consequently, the theft (or, more correctly, the infringement) of intellectual property related to creative expressions (patents cover scientific invention).  To be sure, even before copyright laws, societies have always regulated—by various degrees, mechanisms, and justifications—what could legally be done with its cultural expressions.  Fig leafs didn’t accidentally fall onto statues; John Adams famously signed the 1798 Alien and Sedition Act and used it to arrest editors of the opposition press; Ulysses had trouble making it to US bookstores; child pornography remains illegal.  These days, however, it is copyright law—rather than indecency laws or political censorship—that exacts the vast majority of regulation on cultural objects.  So, for instance, without permission you can’t publish a book of someone else’s photographs, can’t use those photographs on the cover of your book of poetry or in your film, and can’t make a sculpture that replicates one of those photographs.

Saltzman and I are sitting over coffees discussing all of these issues:  property, stories, ownership, regulation, theft, use.  Saltzman contends, convincingly, that the owners of this intellectual property want it to be as ubiquitous and widespread a part of the public consciousness as possible.  “They want to sell you their images,” he tells me, “as the most important icons in your daily understanding of what the world is about”—to think, as it were, of a murder case in terms of Liberty Valance and Gary Cooper.  But, at the same time, they also want to highly control the ways in which their property is used.   “They can’t have it both ways,” Saltzman tells me adamantly. “You can’t put it in the public consciousness, make an icon out of it, sell actions figure to every person, get kids believing in it and wanting to talk about it and then say, ‘But by the way, the only way you can ever talk about this—other than with some words, but even then be careful—is if you license it through us.’” 

Eric Saltzman is a good man to ask about these issues.  Over the last 30 years he has viewed intellectual property from a number of vantage points.  After graduating from Harvard Law School in the early ‘70s, he began directing and producing documentaries about the criminal justice system.  In the ‘80’s he started a business acquiring and reselling the rights to old films (the right to show it on cable television, for instance, or the right to remake it).  And in 2000, Saltzman was named the Executive Director of Harvard Law School’s Berkmann Center for the Internet and Society, whose mission is to “engage with a wide spectrum of Net issues, including governance, privacy, intellectual property, antitrust, content control and electronic commerce.”

“It is so interesting,” Saltzman tells me, “to be on all sides of the issue, to see the whole picture.”

“Deserves” Got Nothing To Do With It

But let’s take a quick step back:  Why, fundamentally, are parts of the public consciousness privately held?  

Which is to say, what justification is there for copyright law in the first place? Most people intuitively react with a sense that creators should have “rights” to their creations.  That, for instance, the intellectual property aspect of a given cultural object should not be “stolen” by others, should not be used without permission and perhaps payment, should not be displayed or performed without a prior agreement.  The idea is that authors, artists, musicians, filmmakers, etc. deserve—whether “deserve” is imagined as a divine right or a natural law or just an intuitive sense of justice—some sort of rights to their creations.

No such romance exists in the American justification for copyright, however.  The US Constitution is far more prosaic, spelling out a cold utilitarian logic that gives Congress the power “To promote the progress of science and the useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.”  

Reducing this sentence down—ignoring the patent aspect of the clause, disregarding some nuances of late-18th Century verbiage (by “science” the framers meant what we understand as “the arts” and by “the useful arts” they meant what we understand as “science,” for instance), and glossing over the massive scholarly and legal debates about the meaning of key words (“promote,” “progress,” etc.)—the basic idea works like this:  

1) There is a public interest in having more creative objects in existence. 

2) Individuals will make more creative objects if they know there is a possibility they will profit from their creations. 

3) Thus, for a restricted period of time (“for limited times”) we will allow individual creators (“authors”) to profit from their creations by providing them with certain rights (“exclusive rights”) over their work so that the culture will be enriched with more creative objects (“to promote the progress of science and the useful arts”).  

Notice that this equation’s motor—its entire impetus—is explicitly for the benefit of the public:  “To promote the progress of science and the useful arts.”  The impetus for it is not, significantly, to protect rights of authors.  Indeed, the exclusive rights given to authors play an ancillary role in this equation: they are simply a pragmatic means to reach a desired end (inducing more cultural activity); in no way are these rights intended to be an end in and of themselves. 

It’s vitally important to remember this point about justification because it often gets so lost in contemporary thinking about copyright.  If we wanted to continue referencing Westerns to anchor this point—and, with the bonus of demonstrating first-hand how intellectual property pervades at least the “public consciousness” of this author—recall a famous moment from the 1991 film Unforgiven. Clint Eastwood stands, gun poised, over Gene Hackman, who pleads for his life: “I don’t deserve this.” Eastwood responds tersely, just before pulling the trigger, “‘Deserves’ got nothing to do with it.”  

As far as the U.S. Constitution is concerned, in the justification and motivation for copyright law, “‘Deserves’ got nothing to do with it.”  

A Delicate Balance

Within this copyright system, a delicate balance has to be divined:  on the one hand, giving motivation to authors by providing them with exclusive rights to their works and then, on the other, giving the public access to those works.  

In practice, this means, essentially, providing answers to the following questions:  What can be copyrighted?  What rights go along with that copyright?  How long do these rights last?  What are the exceptions to these rights? Originally, when Congress passed the first Copyright Act in 1790, this balance meant giving authors of maps, charts and books (who registered their work for a small fee with the copyright office) the rights to print, reprint and publish their works for 14 years, with the possibility to then renew these rights once for another period of 14 years.  

In the 200-odd years since then, as new technologies have emerged and as opinions (both popular and judicial) about the nature have copyright have developed, Congress has expanded the reach of each of these aspects:  a vast range of works, including photographs, films, music, computer programs, and dance steps, can now be copyrighted; rights to publicly perform works, to publicly display works, and to create derivative works (like sequels, for instance) have been added to printing, reprinting and publishing rights; and the length of time these rights last has gradually increased as well (as of today, a copyright lasts for the lifetime of the author plus 70 years).  Congress also expanded copyright in a small but significant way by eliminating the requirement that works be registered with the Copyright Office.  Now, from the moment a work is “fixed in a tangible medium of expression”—the moment pen is put to paper, or record is pressed on a video camera—that work has a copyright.  No need to register the work with the copyright office.

An example: say you snap a photo of your dog.  You now hold a copyright in that photograph that lasts for at least your lifetime plus 70 years (“at least” because Congress might extend the term during that period and apply it retroactively to works already created, something they actually just did in 1998).  For the duration of the copyright, if someone takes that photograph and displays it without your permission (by putting it online, say), or makes a derivative work out of it (by making a painting of it, say), or reproduces it (on the cover of their book, say), then you (or whomever you have willed/sold/given your copyright to) can sue on the grounds that someone is infringing on your copyright.  

In the past 30 years or so, some individuals—activists, scholars, artists, authors—have begun to worry that copyright’s accelerating expansion is leading to disastrous consequences.  First of all, because the work no longer has to be registered with the Copyright Office to gain a copyright, every creative act that is “fixed in a tangible medium of expression” (put on paper, film, video, etc.) is immediately under copyright.  And it’s now under copyright for a long, long time.  And with a whole lot of rights attached.  This matrix—more types of works, all automatically under copyright, with additional rights and for a longer time—has created a world of hyper-protection.  The results can be troubling, and counterproductive to the entire purpose of copyright.

For an instructive example, let’s return to Eric Saltzman, who has experienced this new, hyperactive world of copyright firsthand in relation to the process of getting a film exhibited.  Before a film can be shown in theaters or on TV, it has to be insured against the possibility that someone will sue.  Someone might sue for any number of reasons: defamation, contract disputes, trademark infringement, copyright infringement, etc.  This means that the film has to be meticulously vetted, searched through for anything that might be even slightly worthy of a lawsuit.  This “vetting” is usually done by an insurance company, who will then sell an “errors and omissions” policy to cover the film.  25 years ago, Saltzman went through this process in negotiating to get The Shooting of Big Man shown on TV.  Saltzman recalls, “When I made Big Man I did get errors and omissions insurance, and the issue that the carrier cared about was defamation.  They cared about defamation of the people I was showing in the program:  did I have permission, were my releases any good, etc.”  

But what the insurance company never thought about—indeed, what Saltzman never thought about when he was making the film—was copyright infringement.  “We had a discussion about defamation, we had a discussion about releases,” Saltzman tells me, “but we never thought to ask these questions about copyright.  The insurers never worried about it at all.”  

This is significant because today insurance companies—and filmmakers—always think about copyright infringement.  They have to.  Many copyright holders will now bring suit or request payment for even the most insignificant uses.  There are a number of famously absurd examples here; try these two: ten out-of-focus and virtually unidentifiable photographs appearing for a total of 35 seconds in the film Seven, for which the photographer brought a lawsuit; FOX demanding $10,000 dollars for a four and a half second clip of The Simpsons that appeared in the background of a shot in a “backstage” documentary about the San Francisco Opera performing Wagner’s The Ring Cycle. There are countless other examples, many of them never publicized, of filmmakers cutting a scene because a song (or photo, or television screen, or sculpture, etc.) appears incidentally in a shot.  The result is that filmmakers—particularly documentary filmmakers—have trouble simply going out and filming the world around them for fear that every time a TV is on in the background of a shot or song is blaring from a passing car they will either have to pay prohibitive fees or drop the scene all together.  

Just 25 years ago, “I didn’t have any of those issues,” Saltzman tells me.  “We never would have thought about those issues.”  But a filmmaker today has to be constantly aware “that all sorts of propriety material that she might show won’t make into the film because ultimately either the exhibitor would reject it, or the exhibitor would end up not being able to show it because the insurance underwriter would reject it.”  Unlike when Saltzman made Big Man, today there is a pervasive sense that every piece of culture is owned and needs permission for use.  

All of which is to say that, recently, copyright law has gone a little haywire.

Haywire

Haywire is an interesting word.  It’s fairly new to the language (less than a century old) and its derivation—it comes from using bailing wire for improvised or crude repairs—doesn’t make a whole lot of sense.  Like most words with flimsy etymological foundations, it is also imminently capacious, defined as, variously, amiss, broken, confused, crazy, deviated, inefficient and upside-down.  

That litany would do well to describe the current state of copyright law.  Start with “upside-down:”  a doctrine that was originally intended to focus on its results (the benefits to the public) is now becoming ever more focused on its means (the benefits to individual owners).  The continued expansion of the term length by 1998’s Copyright Term Extension Act is but one example here.  That Act extended the copyright term for 20 years and even applied this extension retroactively to works whose copyright was about to expire.  

This focus on the rights of the creator (at the expense of the rights of the public) deviates significantly from the historical justification for copyright law: Recall that, fundamentally, “‘deserves’ got nothing to do with it.”  But this view that copyright holders should have maximum protection for their works—the view that every piece of culture is always “pay for play,” that copyright holders deserve remuneration even for incidental uses—is one that, as Saltzman puts it, “the copyright industries have been really really successful in pushing, but that was never the historical view.”  

This is not to say that none of it should be pay for play.  Certainly copyright law is set up to—and in the minds of most everyone should be set up to—combat “outright” piracy: illegally downloading music, pirating copies of software and DVDs, publishing a book without the author’s permission or payment, etc.  Without protections against this sort of infringement, creators would have little monetary incentive to make works in the first place.  In the face of increasing technologies that have the capability to make massive amounts of reproductions without any loss in quality, the copyright industries have been acting in their own self interests:  “The more and more copyright industries realized they were in a really dangerous neighborhood now, that the world had changed—kind of like nuclear proliferation,” Saltzman tells me, “the more they began to push for some kind of increasingly tight control, because they felt that they had to.” 

But this “increasingly tight control” over piracy has led to the hyper-regulation of uses of cultural matter well beyond mere piracy. “Its very ironic,” Saltzman continues, “just at the moment when there is a chance for much broader use there’s also the feeling that the bottom is falling out.”  As far as fostering new creative possibilities is concerned, this hyper-protection is inefficient and confused: massive creative possibilities are stillborn, foreclosed before they have even begun.  “We have an old culture,” Saltzman tells me, “I don’t just mean the U.S. but people on earth. And the push by copyright proprietors to make all of it pay for play is an outrage. You know, you can buy the action figure, you can buy the song, you can buy the story, but don’t you dare talk about it except among yourselves in any interesting or meaningful way.  The idea is that you can’t mess around with it.”

Fair Use

Of course, in some instances you can mess with it.

The First Amendment to the Constitution—likely the most pervasively known legal concept and the one most strongly upheld by US courts—famously guarantees, “Congress shall make no law … abridging the freedom of speech, or of the press.”  The trouble is, when this amendment came into being, the Constitution had already given Congress the power to make laws abridging these freedoms.  The aforementioned copyright clause secures creators a monopoly on certain types of speech and publications, which in many cases severely limits the freedoms of speech and the press.  Indeed, courts routinely “abridge” forms of speech and expression based on copyrighted works and “abridge” the ability of the press to publish copyrighted works. 

So a contentious struggle exists between the First Amendment’s guarantee of free expression and the copyright clause’s limitations on that expression.  Between copyright and the First Amendment, “there needs to be a balance,” as Saltzman puts it.  “I don’t think that the First Amendment is an absolutist document,” he continues, “where you say, ‘Copyright can’t mean anything,’ because the two were contemplated at the same time.  So where would the balance be?  A more liberal interpretation of fair use gives a much better cast to this.” 

Fair use is, as Saltzman dubs it, a sort of “relief valve” for copyright law.  It is an enormously complex, amorphous and multifaceted doctrine, but one way to think about fair use is as the First Amendment fighting back against copyright law.  Fair use says that not everything is covered in all situations.  So, for instance, you can generally take some aspects or pieces of a copyrighted work, reuse them in a new work, and be judged to be “OK,” to be not infringing.  It helps your case if you are not doing it for a commercial purpose, it helps if you only took a small part of another work, and it helps if your new work doesn’t encroach on the market of that other work.  

In cases of fair use, the law says, “Yup, you are infringing on this other work, but we will allow you to do it because you have to be able to use the cultural objects around you once in a while.” For instance, the quotation from Unforgiven used earlier is, technically, copyright infringement: I am reproducing verbatim a portion of a screenplay still under copyright.  However, for a variety of reasons, among them that it is such a small portion of the screenplay, this use should be deemed fair were a lawsuit brought.

Fair use is often viewed as the great mediator of copyright, the place where copyright’s hold over all things cultural is mitigated.  And indeed there is a fascinating case history debating which uses are deemed to be fair and which are not.  But this is part of the problem:  it’s a case history.  It takes a trip (or likely many trips) to court for a use to be deemed fair.  And fair use is procedurally a defense.  It says, “Yes, I infringed on this work, but here are the reasons why I should be able too….” 

In instances where it is quite obvious that a use is “fair”—like quoting a line from Unforgiven—this isn’t much of a problem:  I’m not too worried about being sued right now.  But for artists, authors, musicians—for all types of creators—there is little comfort in the idea that many appropriations are always already infringing, particularly given the now pervasive and litigation-breeding sense on the part of copyright holders that every use “deserves” some form of payment.  This feeling of “always already infringing” hamstrings—often significantly—the creative choices artists are comfortable making.  

Take, for instance, the prohibitive fee of $10,000 demanded by FOX for four and a half seconds of The Simpsons in the background of a documentary.  The filmmaker could have decided to refuse to pay that fee and kept the shot in his film.  If FOX had then sued for copyright infringement, they would, in all likelihood, have lost on fair use grounds (it is a very minimal use of the copyrighted material, unlikely to encroach on The Simpsons market, etc.).  But there is no guarantee of that.  Plus, being sued is not a particularly pleasant, quick, or inexpensive experience, even if in the end you are vindicated.    Would a filmmaker (or a movie studio, or an insurer) ever want to take that risk, no matter how minimal the use?  (In fact, in this case, the filmmaker simply dropped the shot from the film).

Which begs the question:  How effective, really, is fair use as a means to balance the extent of copyright protection?  “If fair use is only seen as a defense then rhetorically it’s sort of the wrong balance,” Saltzman tells me, “even if that defense were expanded and made very clear.  So perhaps a better way would be not just to make it an affirmative defense but actually to make it an exception from the beginning.”  

Again, let’s be clear that this isn’t necessarily to argue the reverse: that there should be no restrictions on creative choices and that all uses should be fair from the beginning.  Like most people thinking about the issue, Saltzman isn’t interested in eliminating copyright law.  The world “needs something to order the exchange and choices about creative works,” he says. “But the more we think about these issues the more we realize there isn’t an absolute: if you push towards one side or the other you can see results that are absurd.  And we have plenty of absurd results right now, particularly on the side of protection.  I am happy with a system where creators have rights. The question is, what rights?”  
What rights? What we return to here, fundamentally, is the question of balance.  But at this point, can we really hope to have the possibility of restoring a balance? Where would we begin? 

Creative Solutions

A whole lot of smart and creative people are now thinking about answers to that question.

One answer, currently introduced in a bill in Congress, is to reinstate the requirement that in order to get a copyright works have to be registered with the Copyright Office.  After fifty years from the date of publication, the owner would have to pay a nominal fee to renew the copyright, just a single dollar, but—because most works would no longer be commercially viable at that point—many copyright owners would let their copyrights expire and make those works freely available to creators.  Many scholars and activists also think that curbing the length of the copyright term is critical, although this runs against the prevailing opinions of both Congress and the courts.  Still another possibility is working for a major expansion of fair use—Saltzman himself is of the opinion that “fair use could be expanded and still not undercut opportunities to provide real incentives to creators”—though we have already seen the problems with hinging the balance on fair use.

While Saltzman was directing the Berkman Center for the Internet and Society at Harvard, he thought a good deal about solutions.  He was part of a group of professors, students, and activists across the country that began brainstorming about a project that might rebalance the scales of copyright.  They were looking for ways to foster creativity, to make a wide range of creative works freely available so that artists would have cultural resources that they knew, without question, they could use.

What eventually emerged was Creative Commons, a new nonprofit organization “devoted to expanding the range of creative work available for others to build upon and share.”  Their flagship project—an innovative set of copyright licenses—“sets free” (in their words) certain copyrighted works for certain uses.  

The process of “setting free” works like this:  Say you write a song.  You play it on your guitar and record it on your home computer.  You take that digital file and a register it, for free, at creativecommons.org.  When you register it, you pick from a list of licenses and attach one or more of these to your song.  These licenses are, essentially, a way of explicitly and publicly making known which rights you want to retain and which you would like to forgo.  For example, if you want to allow others to copy, distribute or perform the song but only on the condition that they give you credit, you can pick their “Attribution” license.  Or you can select their “Noncommercial” license if you want others to be able to freely use your song but only on the condition that these uses are for noncommercial purposes.  There is also a “No Derivative Works” license (if you don’t want people using your song in their subsequent works) and a “Share Alike” license (which permits others to use your song in their subsequent works, but only if they then share those works as well).  When you register your work, you can choose as many or as few of these licenses as you see fit.  

As opposed to copyright’s “all rights reserved,” the mantra of Creative Commons is “some rights reserved.”  When artists come upon a work registered with Creative Commons, they know immediately which uses of that work are “fair” uses, and, importantly, they know this from the start (as opposed to the fair use defense).  The whole point is to give creators options other than copyright’s “all rights reserved” model: not to supersede copyright, but to complement it. (In fact, in technical legal terms, artists who register their works with Creative Commons retain their copyrights; they just unambiguously make known certain rights they are refusing to invoke.)  

So, to return to our example, let’s say you register your song with an “Attribution” license and a “Share Alike” license.  Another musician can then find your song on the Creative Commons website, download it, and add a bass line (or a harp melody or a drumbeat with spoons or anything imaginable), as long as that subsequent artist gives you credit and agrees to share the new version of the song as well.  Following these same requirements of sharing and attribution, a singer who lacks the skill for rhyme and meter could find a poem on Creative Commons and sing it as lyrics to this new song.  And then, again abiding by the requirements of sharing and attribution, a filmmaker could add this new version of the song (or any version they liked best) to a film as background music (or use it as a featured song in a movie musical).

This is the sort of literal “give and take”—where creativity freely evolves and reproduces itself at an exponential rate—that can happen in the world of Creative Commons.  That does happen in the world of Creative Commons.  The organization is less than three years old, but even a cursory glance at the content registered shows the possibilities of this site for artists working in a digital age. 

Indeed, Saltzman himself—currently on the Creative Commons Board of Directors and one of its founders—has registered Big Man under a Creative Commons license.  “When I looked at the licensing choices, I made specific choices about the specific work.  One of the reasons we have a ‘no derivative works’ license is because it was important to me.  When I made that film I had made promises to people that they would be treated fairly.  I’ve had many requests over the years from professors, and others who licensed the work and used it in other guises or reworked it, and I always said no because I didn’t know whether the individuals in the film would be treated fairly.”  With a Creative Commons license, he is able to choose to invoke some rights—people are not allowed to make derivative works based on Big Man—while eschewing others—people are able to freely reproduce it.  

“Creative Commons,” Saltzman says, “is an interesting alternative that’s interesting to work with, valuable for people, and presents a great solution.  Collaborations like the hypothetical one above are already happening all over creativecommons.org; with projects already launched in Brazil, Germany, Japan, the Netherlands, and Finland, the organization has an international presence; and in 2004 they were honored with a Prix Ars Electronic Award, a 25-year-old international arts award, in the category of “Net Vision.” 


Imagining and Reimagining

Creative Commons has quickly become a significant tool for artists whose creativity has been hampered by copyright.  It’s one enormously inspired and innovative solution in the project of reestablishing a balance.  But it would be a mistake to think that Creative Commons is the answer to rebalancing the copyright scales.  Work needs to continue on all fronts in the larger project of recalibrating the hyperactive version of copyright we have today. 

That “larger project” is beginning to gain steam, as more and more people are becoming familiar with (and frustrated by) copyright and its main concepts.  “I think a lot of people are excited about issues of copyright and creativity,” Saltzman tells me near the end of our conversation, “because they can explore things they feel are interesting, even if they don’t know exactly why.  They find themselves interested in what might be seen as a childlike or more primitive desire to share, or to allow others to look into what you are creating.”

Those innate “desires”—to create, to share, to tinker, to tell stories and listen to them, to imagine and reimagine, to explore creative limits—must be safeguarded against the forces of copyright that seek lock-solid control over culture and the public consciousness. Stories and creativity are too important, too integral to the experience of what it means to be human, for this version of copyright.
