The Splendid Thievery of Anthony Kelley

by Jordi Weinstock
“Lesser artists borrow, great artists steal.” Igor Stravinsky said that. Or was it Pablo Picasso? Both are credited with coining the phrase in question, so unless each of these great artists came up with it on his own, somebody here is stealing. But is that such a bad thing?  The hot item in question is a simple sentence. It makes us think about the art each of us consumes and creates. Isn’t that enough? As a society, we tend to think it is not, as both copyright laws and ethics compel us to attribute direct quotes. Taken a step further, is it acceptable to adapt that quote in some way to change its meaning, if ever so slightly? That’s what appears to have happened when T.S. Eliot was credited with saying “good poets borrow and great poets steal.” Of course, we cannot be sure that any one of Stravinsky, Picasso, or Eliot espoused the idea without their own inspiration. Perhaps the words first spilled from lips belonging to someone best described as a lesser artist. Attempting to find the source of such wisdom is like Hernan Cortes’ quest for El Dorado, fueled by the promises of his guide that the golden city glimmered just beyond the next ridge until all the ridges were gone. 

Anthony Kelley knows the feeling well. A composer and professor of music at Duke University, Kelley recently attempted to find the origins of the twelve-bar blues form. The earliest source he could find was W.C. Handy’s St. Louis Blues, first published in 1917 and recorded in 1918. “My gosh,” whispered Kelley, an African-American in his late 30s, during a recent interview. “1918.” But he knows Handy was not the originator of the twelve bar blues progression. “Handy went out, was fascinated by some street musicians that he heard, and he wrote it down.” The progression is so common, Kelley says, that even a person unfamiliar with the blues is able to hum the next measure. “It is in the air now.” 


It is also in some of Kelley’s compositions. Though he was classically trained at boarding school, Kelley began to be influenced by a more “American” style of music as an undergraduate at Duke in the 1980s, where he was taught by Robert Ward, a protégé of Aaron Copeland. In recent years Kelley’s work has increasingly evoked his musical predecessors, in genres ranging from ragtime to pop. This is best exemplified in 1998’s The Breaks, which has a section that sounds remarkably like the orchestral flourish from Michael Jackson’s 1979 hit Don’t Stop Till You Can’t Get Enough. 


The Breaks debuted at Carnegie Hall in New York. “My intention there was to shake it up. I thought, ‘there’s no doubt in my mind that somebody in this hall will recognize this sound,’” Kelley recalled. The audience would have to rely on the sound to recognize the source, however, as the melody had actually been inverted. “I decided at the risk of showing up in court and having to deal with this, I had to transform it. I interspersed a few of my own ideas and turned the contour upside down. Is it legal?  I don’t know.  Is it familiar?  Yes, intentionally so, because I wanted people to connect breaks in my piece with breaks in Michael Jackson’s music.”  


Only recently have musicians like Anthony Kelley had to walk a tightrope when referring to past works.  The pantheon of the western musical tradition is populated by legendary names who built some of their opuses on the melodic and thematic foundations of their forbearers. Parts of Vivaldi’s Concerto for Four Violins in D Minor were modified by Bach for use in his Concerto for Four Harpsichords. The finale of Mozart’s Symphony No. 41 (also know as the Jupiter Symphony) is based on Haydn’s Thirteenth Symphony in D Major. 


“The idea that everybody was concerned about it was not always the case,” Kelley says,  explaining his belief that the main difference between now and Bach’s time is the emergence of a profit regime buffering artists from the listening public. Record labels, publishing companies, and other organizations have emerged in the last century to enable more artists to “make a living” as a musician than in the past, but they also have introduced new ground rules to the system of making music. Whereas centuries ago the “music industry” consisted largely of artists and patrons, ever since the advent of printing, recording, and distribution technologies hundreds of thousands of non-artists rely on music production for their own well being. Sometimes that means restricting the artists in order to protect corporate and personal income. The Constitutional basis for copyright law is Article I, Section 8, clause 8, which states that Congress has the power to enact copyright legislation in order to encourage artists to create. Whether the companies that drive modern copyright infringement lawsuits share that same ideal is debatable.


The 20th century is littered with lawsuits involving some arm of the music industry pursuing a claim against an artist for violating a copyright in the midst of their creative process. Sometimes these suits seem to defy common sense, as when the company who owned the rights to Credence Clearwater Revival’s catalog sued John Fogerty, the group’s main writer, for recording a song that sounded too much like another song that he had written. In court Fogerty showed that while The Old Man down the Road had a similar bass line to the one in Creedence’s classic Run Through the Jungle, the same sound could be found in earlier songs by other artists. A jury quickly decided the case in his favor. 


Often, however, the relationship between the original work and the challenged piece of music places the suit in a grey area. For example, when George Harrison was sued by the copyright owners of the Chiffons song He’s So Fine for infringement in My Sweet Lord, the court found against the former Beatle even though it acknowledged that his misdeed was subconcious. In his opinion, Judge Richard Owen noted the complex situation. “Did Harrison deliberately use the music of He’s So Fine? I do not believe he did so deliberately. Nevertheless, it is clear that My Sweet Lord is the very same song…with different words, and Harrison had access to He’s So Fine. This is, under the law, infringement of copyright, and is no less so even though subconciously accomplished.” 


It was a victory for Bright Tunes Music Corporation, who held the copyright to He’s So Fine and had filed the suit. However, would the song’s writer, Ronald Mack, have sued Harrison on his own if the publishing company had never existed? 

I asked Professor Kelley whether he thought an artist from before the advent of the modern music industry such as Bach would have cared if people developed music based on his work. “Bach wasn’t some big rich fat cat. He was just a provincial organist at a church,” he said. A sense of defiance echoed in his voice. It is clear that Kelley identifies with the Baroque giant and his peers as an artist who creates for the sake of self-expression and not necessarily for making a living. 

It is a distinction he often makes. “There are people who create music with the intent of commercial success. I’ll call those people commercial practicing musicians. They write for commercials, they write for television, they write for movies. Or they write to make a hit and make money from that hit. And then there are those who write music because somehow they’ve learned that’s a way to express yourself like a poet whether he’s selling his poems or not.” Kelley paused for just a moment and looked across the room; perhaps at the tuba case he has kept with him since college. “I’m kind of one of ‘em. I straddle.” 

Although Anthony Kelley claims to straddle the fence it seems that he stands with his feet firmly planted on the side of the musician-poets. He has an undeniable aura of confidence that turns to enthusiasm when discussing other artists’ music. However, when talking about his own work and the thoughts that led to its creation he speaks in whispers. The confidence and enthusiasm turns to careful self-reflection. It is hard to envision this man writing music for the sake of money. It is hard to envision this man writing music for the sake of anything other than expression. 

When Kelley borrows an element of a song and uses it in one of his own, there is a reason. Sometimes he is making a reference to an influential musician or style. Sometimes he wants to adopt the meaning behind a source song for just a moment and tweak it as if his compositions are a form of musical criticism. Sometimes he hears something that evokes a feeling that he wants to express. The references can be quite overt, as in The Breaks, but they can also be subtle, perhaps even known only to him. 

Caught in the Act?

When I get a new CD, I usually play it a few times in the background before I sit down and give it a serious listen. Maybe I subconsciously absorb some of the melodies and song structure so that when I finally apply a critical ear I am not completely caught off guard by the dramatic moments. Like looking at a “magic eye” poster, where you blur your eyes and an image pops up out of seemingly random colors, previewing a song also has the effect of making me hear melodies from other songs, whether intentionally placed there by the artist or not. Listening to Anthony Kelley’s The New Ragtime: Grand Rag Fantasy for Trumpet and Piano I heard three melodies that were reminiscent of other songs. During our interview I asked Kelley about the song and the melodies I thought I recognized. “This is going to be interesting,” he said.  “I want to see if you caught the one—two [songs] in there.”

As suggested by its title, The New Ragtime: Grand Rag Fantasy for Trumpet and Piano has a sound that hearkens back to the 1920s and even earlier. Near the end there is a piano solo that, though altered a bit, is a clear reference to the Scott Joplin classic, The Entertainer, familiar to many from the soundtrack of The Sting. Kelley readily admitted that the Joplin number had an influence on the final flourish. Moving on, he seemed eager to find out whether I had picked up on the other reference in his song.

I suggested another possible source of inspiration for part of the melody: He Ain’t Heavy, He’s My Brother by the Hollies, the sort of song you will find only on the soft-rock end of your radio dial. The odds were slim, I thought, that Kelley would have borrowed from that song. But the melody was quite recognizable, so I hummed it for him. 

“That’s funny,” Kelley said. “Another professor brought that up. He said ‘that’s from something else,’ but he couldn’t figure out what it was. I like that association, but to be honest, at the time I wrote that piece, I wouldn’t have known that song.” 

My next attempt at playing “spot the cite” was equally fruitless. Kelley said he “would have” used a melody from a song by the Andrews Sisters (who are most famous for performing The Boogie Woogie Bugle Boy of Company B, the source in a notorious copyright lawsuit against the writers of The Cunnilingus Champion of Co. C). In this case, however, the melodic likeness was just a coincidence. This simply underscores how difficult many copyright infringement cases can be. With only twelve notes in an octave and millions of songs, serendipitous repetition is a virtual certainty. 

Professor Kelley demonstrated this recently at Framed!, a conference on legal issues facing musicians and filmmakers hosted by the Duke University School of Law. To start his presentation Kelley approached a digital piano at the front of the lecture hall crowded with a strange mix of tie-wearing lawyers and body-pierced artists. Soon the sounds of Twinkle Twinkle Little Star filled the room. He played the melody again, although this time faster and with a slight change of rhythm. It turns out that Twinkle Twinkle Little Star is a dead ringer for What a Wonderful World, or vice-versa. “If one were to look hard enough you could probably find a doppelganger for almost any tune,” said Kelley.
That is what seems to be the case with the melody I noticed in The New Ragtime. It is a doppleganger of He Ain’t Heavy, He’s My Brother, but only coincidentally. I should have known. Anyway, I thought, why would a respected classical composer like Anthony Kelley borrow from something as banal as He Ain’t Heavy, He’s My Brother?

Just then he then walked over to the baby grand piano in the windowless office. “And the other one you might have recognized…” He slowly pounded out a series of medieval sounding chords. A wry smile flashed across the professor’s face. “Deep Purple!” 

A Modern Musical Skeleton Key

From aspiring Renaissance composers copying scores note for note to the Beatles burning the midnight oil while playing Carl Perkins and Chuck Berry numbers in Hamburg, it has been an accepted practice for musicians to develop their own form by standing on the shoulders of musical giants. However, a recent appropriation technique known as sampling seems to be shaking the establishment. When an artist samples a song she appropriates not just a characteristic of the song (like its melody, tone, or lyrics) but instead actually takes a recording of the original song and uses it within her own music.  Though mostly associated with rap, sampling occurs in many other genres, including electronica and dance music. 

From its inception and throughout the 1980s, sampling was unregulated, with no clear understanding of how it fit into the legal framework of copyright law. That changed in 1991 when rap artist Biz Markie was held to have violated the copyrights of the wonderfully named pop vocalist Gilbert O’Sullivan. Markie had used a twenty second clip from O’Sullivan’s Alone Again (Naturally) in his similarly titled Alone Again, which was different in all other respects from the source song. United States district court judge Kevin Thomas decided the case unequivocally against Markie, even suggesting to U.S. Attorneys that criminal charges be considered. “ ‘Thou shalt not steal’ has been an admonition followed since the dawn of civilization,” Thomas stated firmly in his decision. “The conduct of the defendants herein… violates not only the Seventh Commandment but also the copyright laws of this country.” In essence, this ruling established the law where previously there was none. Sampling simply would not be allowed without permission. While the Biz Markie decision was met by criticism from many artists, it also was lauded by some musicians. Mark Volman of the 1960s pop group The Turtles, who settled a suit with the widely respected rap group De La Soul for an unlicensed sample the same year, said in response that “anybody who can honestly say sampling is some sort of creativity has never done anything creative.” 


I asked Kelley if he thought that sampling was inherently uncreative. “Technically, when you say that sampling is uncreative it is like saying that to use a piano ‘again’ is less creative. Sampling expands the number of sounds a musician can use. Creative musicians use a sample like I would use the sound of a cymbal crashing.”


The creative integrity of the use of a sample is the key to whether it is appropriate, in Kelley’s view. This idea stretches to all forms of artistic adoption, including recording a song as a cover or remaking a movie. Kelley cannot stand the idea that the society’s creative well has run dry. “I had a lot of problems with remakes. There were just too many damn remakes. Remakes of movies. What inspires you to remake a movie like Psycho besides being flush out of ideas? And so replication was like a stab every time I ran into it in any form. It was like ‘here we go again,’ we’ve run out of ideas. But in music it seems like people had to get used to the idea that replication—creative replication is here to stay.”

A major issue with sampling is whether an artist or holder of publishing rights can or should be able to prevent others from sampling their music. Some artists give others free reign to sample their work while the majority charge fees through “sampling agencies.” These fees can be prohibitively high. De La Soul reportedly paid $100,000 to get permission to use the samples for its album “De La Soul is Dead” in 1991 after settling with the Turtles earlier that year. Fees are even higher today. Some artists, such as Wyclef Jean, eschew sampling in favor of traditional instruments in part because of such costs. 

For some works of art, however, that might not be an option. In early 2004 the electronic musician Danger Mouse was at the center of a controversy concerning his work The Grey Album. Consisting entirely of samples from the Beatles’ self-titled record (known as The White Album) and rapper Jay-z’s chart-topping The Black Album, The Grey Album was ordered removed from websites by record company EMI, who holds the rights to both source works. Hundreds of websites began hosting the MP3 files of the album in protest.

I asked Professor Kelley why some artists might not want their music sampled under any circumstances. Using the example of James Brown he explained that often artists do not want to permit sampling out of respect for the other musicians that appear on the recording. “I think there’s a very intimate relationship between the musicians of a certain period; the Motown era, the James Brown people. Some of these people are very close to each other as friends. So it’s not just ‘James Brown’s music,’ but you’re also taking from his friends. Even though he’s the prominent one, he wants to sort of speak up for them.”


I pressed Kelley on whether there were other reasons for musicians to deny sampling rights. He agreed that flexing creative power is a factor. Referring to the oft-sampled JBs, James Brown’s backup group, Kelley noted that “they want to say, ‘we put this stuff on the map. How do you just get to have your way with it? I think they know that they were instrumental in changing the history of sound. It could just be forgotten, you could mistake a sample for just some guy’s band playing. You know it’s more about artistic pride than it is about money.” 


The old saying goes that if “it’s not about the money,” it’s about the money. For many musicians this might be true, but not Anthony Kelley. While the “protecting one’s friends” argument may not be the reason many artists prohibit sampling, it makes perfect sense for him to espouse such an idea. One needs to look no further than Kelley’s self-printed CD covers to see as much. On the back under the track listing is a statement that reads: “Out of respect for all artists involved, please refrain from subjecting this material to internet transfer.”  


As I was packing up after our interview I told Kelley why I liked The New Ragtime so much. I explained that the trumpet part seemed to speak to me because of its emotional complexity. The composer seemed genuinely moved. He said that he had written The New Ragtime during an emotional time and he appreciated that I could sense that. I don’t know if Kelley used any piece in particular as initial inspiration when writing that song. If he did, it served only as a tool in achieving his goal of expressing himself creatively. To limit his ability to do so would seem like an injustice on par with telling a painter he can never use the color green or an actress that she cannot raise her voice a certain way.  


To borrow a quote from T.S. Eliot (or Stravinsky or Picasso), good musician-poets borrow and great musician-poets steal. By that definition, and that definition alone, can Anthony Kelley be called a thief. 

