




DUKE LAW SCHOOL. 1 868-1 968: A SKETCH 
by W. B r y a ~ ~  1301ich0 

Tracing through Trinity Colleye, Duke University's Iristory hecan in 183% when a 
group OF Metlrodist and  Q ~ ~ a k c r s  ~ o i ~ l c d  in the creation of a school in Randolph County 
callcd IJnion Institute, of  which Hrantley York was principal until succeeded by Brnxton 
Craven in 1847. It was inct>rp(~rated in 1851 as Normal Collcpe. A church-sta;[e inst~tut ion 
emphaazing cducntion Tor the profession o r  teaching in  the public schools. its Board n i  
Trus~ccs included state orficials with the errverllnr as cfiairn~an. Ilaving broadened its 
curricula and  educational objectives in  I85q Nort r~a l  College terrninatctl its connectron 
with the state and beca~ilc Trinily Collcgc, an a rm of  the Methodist Church.' 

TIie liistnry of instri!ction In law at Duke began in ISSO as p:lrt of  n liberal :Irts 
cducntion when President Br3xEon Craven inauprated his lectures an Political and 
Natural i ~ w ,  which were replaccd In 1855 hy his lectures on Constitutional L3w and 
Inlcrnational Law.2 This utili7ati0n of 4nw as part of  a liberal arts curriculum, nf which 
Bri~xton Cmven was nti ardent advoca~c,  stenlrned rrom the influence of Sir Willian~ 
Hlackstone who in I753 became n Iccturcr on law at Ovford Lltliversity and was in 175% 
made the first holder or its distinp~ished Vinerim Professr>rship ol' English law. I t  seems 
startling that  this lale date marked the firs1 Iecturcs on English law cvcr delivrrrd in a 
university. At this titile the Inns of  Crlt~rt were 111 eclipse, and  the only avenue t o  the Icgal 
profcs~ion was through sel r-education ; ~ n d  office apprenticeship. which ~enera l ly  
produced legal cr:iftsmen unlettered in the broad context and  inrplications of the law. 
Blackstone contended that this situatic-m could never "be effectt~ally rcrnedied but 'by 
making acsdcrnical education a prcvinlts step to thc profession nf the common law, and a t  
the same time makin$ the rtldimcnts of  law ;1 part ol' acade~nical educatian." Rlackstonc's 
first lecture, the  Study of  L?w. ou tfirlcd and  at tc~npted unsucccssfiilly to introduce a 
system of lees! education in E n ~ l a n d .  However, hi< rnesTagc hore Fruit In America where 
his Comm~~rtarles, of which t l - ~ s  lecture was tlre first part, became the legal blble of 
Ia~wen and law students. Ilis thesis tha t  311 citi7ens should stt~dy arid understand the law 
rltlder which they lived was widely lbllowcd in this countrv."nti! tire last halS of the 
nineteenth century. t hc average Arncric~n lawyer'r preparation rollowed the English 
pattern of self-study and  apprenticeship. In tile late 1700's and  early 1800's several cl~airs  
of law were established wit11 able men such as Wythe (Wm. & Mary, 137q), James Kent 
(Columbia, 1793). and I'arker {Haward, 181 S ) ,  The aim was 110t to train lawyers, but lo  

a broad foundation in rcsponsihle ci ti-lensllip for the r11rt11t.r education of prospective 
I~uycrs  and nun-lawyers alike.' 

'Thi~ papcr conqtitutes the ~omewhat reviwd t c x t  of an nddrcss by thr nl~thor nl the Law Alumni 
.hsqoc~alion Annual Lunclrcon Meeting and Duke Law School Centennial Obncrvancc, April 20, 1968. 

? A  I{. 1917, C A W  1920. 1921 l>l~kc Ilniversity; 1i.A. ( lurk . )  1923, 1LC.L. 1924. M . A .  1918 Oxford 
I1nivcr<rtg. Profcsror rnrcr~tu< of Law, Elt~kc U n l v c r ~ ~ t y .  



In 1865 Trinity adopted the university system of  scliools or departments. and the 
course of instruction was embraced in eleven schools. vis. Catin. Greek, Mathcnlatics, 
English Literature, Natural Science, Modern Mental and  Morn1 Philosophy, 
Engineerine and Architecture, Analytical Chemistry, T l i e o t o ~ ,  and ~ a w . '  T h c o l o ~  or 
Law n~igllt be studi.ed exclusively, but in a11 other dcpartii~ents the student was required 
to take classes in a [  least threc schools for a degree.6 In a subseql~ent unrIa ted paper of  
President Craven cntitled "Law No. 1 - St~rdy of the Law." he stated that tllc above 
mentioned 1865 action of the Board of Trustees intended three things. "1. To furnish 
facilities Tor thorough collegiate education. 2. To give practical instruction in the arts and 
pursuits most generally foliowed hy out citizens. 3. To bestow that superior literary finish 
rarely attained except by the most zealous scholars nnd the best talents. 4. To meet these 
views the study of law was intrud~iced. and the department i s  open to all who have the 
qualifications, the inclirlaticrn and the Seisurc to give i t  their attention."' Thus, study in 
the law department might constitute part of a student's acatfernic education, or be 
"practical instruction" in a "pursuit," the profescinn o i  law. 

The formation of  a Sct~ool or Depaxtmcnt of  Theology for the training of  preachers 
wcurrcd in 1866. To meet another need for specialized training, a School or Law was 
organized in 1 86gn8 As to i t ,  tlie cntaloguc of I 868-69 says: ^'This School is organized to 
meet a growing demand. The instruction will he as thorough as possible, and will he given 
by textbooks and lectures. Text Books: Blackstone's Cornmentarics: Srephen on 
Pk~dirlg; Valtcl's Itrtcatational Law; Law of Executors; Greenleaf's L+viricnce; Adams' 
E q ~ i i ~ ,  etc."' This institution of professional training in law after two decades of law 
teaching as part of an academic education seems a logical development and, emerging as i t  
then wns from the ashcs and debris of defeat in the Civil War, North Carolina desperately 
needed training for leadership as provided by lawyers and  preachers. But such was the 
poverty of the North Carolina Methodist Church Conference and the College that 
President Craven's pleas for funds for professorsliips of divinity and law went urlrnet. and 
he alone carried the teaching Eaad for some ycars. In the Department of  h w  the 
catalogue of 1873-74 listed President Craven, D.D., LL.D., Professor of National and 
Constitutional Law and John W. Young, Esq., Instructor of  Common and Statute Law. 
By way or description of the Department of Law it said: "complete instruction is given 
by daily lectures, examinations, etc. Students are fully prepared to obtain license. College 
students S?O per annurn .  Law students exclusively S60 per snnum. Young gentlemen who 
desire 20 study law will find many advantages a t  Trinity, net  usually Found a t  Law 
Scllools."' ' Three features may be noted: both academic and law students were enrolled 
in the school, the courses prcpared one for the bar, and Trinity afforded "many 
advantages" over Law Schools. Except for omission of the name of a teacher of  Common 
and Statute Law, the above quoted notice as to the Department of  Law is substantially 
repeated i n  alt catalogues until Craven's death.' ' When he died in November, 1882, his 
last class had dwindled to 15 students Tram an  IRTO-71 high of 37 as the college 
enrollment itself dropped from 200 to 100.'~ Counting both academic enrollees and law 
students in the Department or School of Law, approximately 150studied law a t  Trinity 
From 1368 throt~ph 1882.' Nearly a third of thesc became lawyers. and  over half of  

tliein studied law from 1 874 througii the academic year 1882-83.' This seems a fine 
rccord during the turmoil and poverty of Reconstruction, and the corr~petition of  
orfice-apprenxicesl7ip and private law 5choois.l "he key figure was Rraxton Craven, 
rather of Trinity College, a broadly educated man of vision, indcfatipahle energy, and 



l l i ~ l l  irlcals.'* In IRT.5  he reported to tlie Methodist Confcrcnce that Trinity alumni "in 
recent years havc made nearly one-l:fth of the Legislature'" c ~ f  North ~ a r o l i n a . '  

Followins President Cr;tvcn's death Inw tenchins was it1 nbeyancc at Trinity until 188'7 
0 was lvttcn i f  wac rcsunied as an  :~sademic course in  the Sdinol  o l  History. The ofrerin, 

prcfnccd hy the following words: "evcry liberally edt~catcd you@ man should, whether 
Ile expects t o  makc law a profession or not, know the prillciples and definitions of  our 
common law." Begun as a re i l~~ i rcd  course in elonlcntnry I:IW for seniors, its topical 
outline followcd Blackstone's Colrr?~lcn(arirs, the prcscrihed collateral text;  and it was 
first taupht by Trir~ity'q Presitlent Crowell.' "he next instructor, N. C. En:Iish, enlarged 
the nffering and pcrrnitted an  elcction between in and a course i r ~  general jurisprudence.' 

Cnincident wltIi thc prnlected removal of Trinity 1r1 1891 From Randolph County to 
Durham. tl-ic Scliool uf Law was re-opened in 189 1 wit41 Jusaice A. C. hvery of the North 
CnroF~nrl Supretne Court ns its Dcan. hut  hc did n o t  f~en,in te:zching until the College 
npcried in Ilurham o n  S e p ~ e m b c r  I tlie ncxt The piiblic nnnouncement noted the 
inadccluacv of nllke law training a n d  the aiin of the ~ 1 1 u o l  t o  provide such a hraad legal 
cduc:ilion ;IS l o  prepare rmc For pract~cc in any stare. Tlic two-year ctlrciculi~rn covered in 
the first year the prescribed suhiects or  exalninotion for adminion t o  the North Carolina 
h;lr, and in the second yew continuctl S ~ I T I C  ur ~ I I C S C  n r ~ t I  strewed liistorical growth OF law 
ant1 mndern dcvc lop~nen t s  and  practice. Completinn of the two-year courqe Bed to the 
1k.R. deyee .  As was theti yncra l ly  true ns l o  law sc'l~ocbl admission In most uf the United 
Stnres, nu undergraduate work was required. The r~rst-ycnr coizrw and prescr~hed texts in 
thc h w  Department Tor 1 SO I incLulled R ~ g l ~ t s  and  Wrongs (Blackstone's Commeritari~~s). 
I?cntling (Stephen). Evidcncc ( l c t  Creenlei~l'): Real Propcrty (Wlllia~ns). Executors and 
.Atlrninistratc~rs (Szho~rler).  Contr:icts (Smith), Cnrpclrljt~ons (Anyell& hrnes) ,  Equity 
(Atlzrm). and  Civil Procedure (North Carolina Code). Professor R. R. Nicholson tn!~gl~t 
thew courscs in I X C ) l .  fIc w;is joined hy D c : ~  Avrrv nt Durham in f892 and the second 
yc3r progr:lm w;ls coinmcnccd. Fourteen studcnts were En attcndsnce during this epoch. 
The C ; ? ~ ~ I O S I I C  of 18<13-')4 states that ''This Dcp:~rtti~en t as such will he d~scuntinuecl after 
the* ycar I Sr)j-cl4,''' This w3s donc for linancial reasons. 

Altl~trzlgh the ah rement ioned  professionnl peats, st~cli  as Wythe. Kent,  and Parker of 
the I:~re eighteenth and  early rrineteenth ccnt i~r izs  set an exampte of  lecal education [or 
coliegcs, ~t did not  prevail, and  most American lawyers prior to the twentieth ccntury 
ciimc to the har via tIic route of  office apprcnticerhip. self-education o r  one-man 
prt)prlet;lry law cchools. It is said that 111 183.3 3 total of' only about 150 law students 
wcrc cnrolled in llnitcd Stztes collcrges, where the training was mostly by rote and bar 
oril.tlt?d, and the teachers were part-t irne lawyers or retrrcd judges. After 1865 industry. 
finanire. and  urban are:is grew fitst in the North, thereby creating new and complex legal 
prublcrrir, which dtlnandrtl  niore hrtatlly :rnd riporously tr:~ir~etl I;~wycrs.' In t l ~ c  1870's 
k~-;lndell i ~ t  113rv;1rd gave institutional Icpl educalic~n hoth n great shack and a boost 
when lie upset prevailing notinns that Inw s t i o ~ ~ l d  he studied throuelr tex! or lecture and 
t a u ~ l l f  ~ J V  retired nr part-time judges ca lawyers. lie both inauyirared l l~e professional law 
teacller : ~ r ~ d  resurrected and perKected what was haric;illy the case rtiethutl of the E n ~ l i s h  
ltlns of Court.' Iiis was 3 S C I C ~ I ~ I I  ic appro:~ch t o  princip!es wrnnowed frc-rm the vast bocly 
01' ~ n $ u - h r n e n c : ~ n  cases. ! I I I~  S ~ I I ~ I C C I  in the rcljtfve v;icuum o f  t h e  i~ppt l la tc  court  
T i n i u n .  1 1  gave a new diruens~nn t n  ley11 erIuca~ion anti created sclf-re!ian\ lawyers skilled 
in Ic4nl rnct hod. I lowevcr, i t  w;~s nu t  until tFic 1920's rhat L-i~gdcll's narrow Ilnrizons 
Pvc w:ly. and l:~w sturly waq integrated w11h study ol* reliiierl nspccts of society and 
13rr~;ldc!1rtl with (.01111 Ja ti011 i i ~ i c l  pcrsprct ive cr>urscs.' ' 







FolIowing i t s  rernoual from rurat Kandolph County 10 Durhan-t, Trinity gained in 
stnlure, particularly through two F~ctors:  the forceful and enliglttened leadership o f  
Presidents John F. Crowcll ( 1 887- 1 R94b and John C. Kilgo 1 1894- 191 0); and as i t  came 
under the aegis of the Duke Family: Father Washington and his sons James Buchanan a n d  
Benjamin ~ e w t o n . ? ~  The latter two provided the endowment for the Law School which 
reopened in September 1904. As set forth in a letter on the subject from President Kilgo, 
apparently to H. N. Duke, organization plans crysfallired in the appointment of Samuel 
Fox Mordecai, d i s t i ~ ~ y ~ i s h e d  Raleigh lawyer air d part -time law teacher at nearby Wake 
Foresl Collcge, as Seninr Prorcssor of tlre Law Department, which in 1905 became the 
ScIiool of and Professor Mordecai its Dcan. KiIgo wrote: "I feel siwe you will be 
qcat ly pleased wilh him and  that all the plans you and your brother had in the 
orqanizatinn of this scliooF will be conserved in Incident to his assumption of the 
Deanship lie visited tlic L3w Schools of the following universities: Boslon, Columbia, 
Hnnrard, Pennsylvania, and the New York Law School for purposes OF observation and 
study of their organization. curricula, teaching niethods and materials, In a detailed 
rcport to President Kilgo dared December 26, 1904, his evaluation and recommendations 
were outlined. He received courteous l reat~nent  and full cooperation from the deans and 
hcuIties of these institutions. especially I ~ l a r v a ~ c l . ~ ~  1 once asked Professor Joseph Beale 
il '  he remembered Mr. Mordecai's visit. He replied with a twinkle in his eye, '"Did I? 
Mordeca~ was a sensation a t  Haward."' 

The establishment of the l a w  School set new standards in Southern legal education in 
its requirement of two years of  college work For admission, three years for the LL.B. 
degree, and adoption of  the case method as the hasis of instruction. This was a 
revolutionary Innovation hecause, in the South in particular, institutional legal education 
was laggard. Elsewhere as well, instruction was through lectures or texts, teachers were 
seldom Full-time and admissior~ requirements, if any,  seldom exceeded a Irigh school 
diploma. I n  192 1 the American Bar Association inaugurated 3 movement t o  improve its 
profession by upgrading legal education and bar admission. As a first step, it  estabEished 
critcria for judanp law schools and defintd an  approved school as one requiring two years 
of collcge work for admission, llrree yean of study for a law degree, and having an 
adequate library and faculty.2s In 1923 i t  published its first Fist of approved taw schools. 
They nurnbtred thirty-ninc and only five of them were in the South: Emory, Texas, 
Trinity. Virginia and Washin~ton and Having adopted such advanced admission 
arid degree requirements in 1905, and  nict its other high standards For membership. in 
1905 Trinity joined the University of Tcnnessee as the other Southern member of the 
Association uf American Law When in 1425 and 1935 the University of North 
Carolina and Wake Forest, respective1 y, raised law scIrool admission standards to two 
Years of college work and degree requirements to three years of study. each was admitted 
to the Assoc~alion of American Law Schools and  approved by the American Bar 
Asrocia t lann3'  

I n  order t o  make a hurried opening in September 1904. a tentative two-year 
cllrriculum was adopted utilizing the text and lecture system." This was replaced in 
1905 by a three-year curriculum with the case method as the basis o f i n s t r ~ c t i o n , ~ ~  and a 
sugcested supplementary text in accord with Dean Mordecai's belief that the average 
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